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Predetermination of Tax Liability 
on Proposed Transactions 


Policy of Bureau of Internal 17] preclude the giving of an opinion relative to a pro- 
' posed transaction and calls attention to an enclosed 
Revenue toward inquiries re- copy of such mimeograph, which reads as follows: 
The tp ye agement ame a — 
. . taxpayers an n r ruli ich r 1 
garding tax on prospective avai ene ak al pol labia: vowing ak eee 
. ° spective as distinguished from consummated transactions. 
business operations Except upon specific authorization by the Commissioner 


of Internal Revenue or as indicated in (a) below, the es- 
tablished policy of not complying with such requests will 
continue to be followed. Rulings will continue to be made 
only under the following circumstances: 

(a) The transaction must be completed and not merely 
proposed or planned, except where the law or regulations 
provide for a determination by the Commissioner of the 
effect of a proposed transaction, for tax purposes, as in 
the case of a transfer coming under the provisions of sec- 
tions 901-904 of the Revenue Act of 1932, or an exchange 
coming under the provisions of Section 112(i) of the Reve- 
nue Act of 1934. 

(b) The complete facts relative to the transaction, to- 
gether with abstracts from contracts, or other documents, 
necessary to present the complete facts, must be given. 

(c) The names of all real parties interested (not “dum- 
mies” used in the transaction) must be stated regardless 
of who presents the question, whether an interested party, 
attorney, accountant, tax service or other representative. 

(d) A request for a ruling must be signed by the tax- 
payer, or in case he is represented by an attorney or agent, 
the request must be accompanied by properly executed 
power of attorney. Banks, however, will not be required 
to furnish powers of attorney with respect to inquiries 





uM affecting their depositors. 
By GEORGE A copy of a ruling addressed to a taxpayer will not be 
ROGERS* furnished to his attorney or agent unless the Bureau is 


© Harris & Ewing 


specifically authorized to do so by the taxpayer. 

Upon the receipt of this response, the taxpayer 
and his attorney no doubt wonder why an organiza- 
tion of the size and scope of the Bureau of Internal 
Revenue finds it necessary thus to foreclose consid- 
eration of proposed transactions, except in a very 
limited class of cases. A moment’s reflection may 
perhaps induce these parties to conclude that the 
Commissioner of Internal Revenue must have a 
foundation for his declination to respond which to 
him seems sufficient, but such background may be, 
and probably is, at the moment obscure to them. 
The purpose of this article is to set out some of the 
more important reasons underlying this long estab- 
lished policy. Briefly, these causes may be classified 
under two heads; reasons of policy, and questions 
of power lead the Commissioner to answer as he 
does. 


IT us assume that Mr. Business Man and his 

attorney have for some period of time conferred 

concerning the proper steps to be taken in reorgan- 
izing and refinancing a growing corporate enterprise. 
\fter considering several methods of achieving the 
desired ends, one plan has been tentatively decided 
upon. However, before starting to carry out such 
plan, Mr. Business Man and his attorney agree that 
they would like to know what, if any, tax liability 
will result from the contemplated changes. Accord- 
ingly, they immediately submit their tentative plan 
to the Commissioner of Internal Revenue, with the 
request that he promptly advise concerning any 
taxes which would result were the plan to be con- 
summated. What is the result? Within a few days 
the Commissioner of Internal Revenue replies that 


the provisions of Mimeograph 4369 [I. R. B. XIV-35, Basis of Present Policy 


_* Head, Interpretative Division, Office of Assistant General Counsel 


the Bureau of Internal Revenue. The author emphasizes, however, NE reason underlying the present policy of the 
that this article represents only his personal views and is not to be Commissioner is a result of the historical de- 
interpreted in any sense as an official and authoritative expression on rel f the B fT ’ Rew I } 
the part of the Treasury Department, or any unit or bureau thereof. velopment of the bureau of Interna evenue. Less 
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than one hundred years ago internal revenue taxes, 
as compared with customs duties as a source of 
l‘ederal revenue, were relatively unimportant; in- 
deed, the first Commissioner of Internal Revenue 
took office as late as the year 1862. Gradually under 
succeeding Commissioners the Bureau took over the 
duties of determining and assessing, in addition to 
liquor and tobacco taxes, income, excess-profits, war- 
profits, estate, gift, and various miscellaneous taxes. 
More recently, recovery taxes have been added. At 
the time this article is written social security taxes 
lie just ahead. Each new tax has required its own 
administration, and in each case the appropriations 
to make such administration effective have sufficed 
only to provide the personnel necessary to deter- 
mine and collect the taxes actually due. In other 

words, the Bureau development has been sufficient 
only to keep pace with the actual events giving rise 
to tax liability, and its entire framework has thus 
heen shaped to accomplish only such end. The con- 
sideration of past rather than future transactions re- 
quires the full energy of the Bureau, in its present 
state of development. 

A few figures here may assist understanding. The 
report of the Commissioner of Internal Revenue for 
the fiscal year ended June 30, 1935, shows that from 
July 1, 1934, to June 30, 1935, over 8,300,000 tax 
returns were filed in the offices of the sixty-four col- 
lectors; of this number approximately 5 300,000 were 
income-tax returns (including all kinds). Hundreds 
of thousands of processing, compensating, and floor 
stocks tax returns were filed. Over 200,000 claims 
were received and over ten billion revenue stamps 
were issued to collectors. All returns were and are 
being checked and audited by a total of only 16,000 
persons, w hich includes revenue employees in W ash- 
ington, in the field forces, and in the offices of col 
lectors. It is difficult to determine the number of 
persons -who filed the eight million returns (obvi 
ously one person or corporation may file more than 
one return), but if for every one thousand returns 
one proposed transaction were submitted (and such 
estimate is a conservative one), the result would be 
8,000 such cases per vear. Since the Commissioner’s 
legal and technical staff numbers perhaps five hun- 
dred, the added load of proposed transactions, if 
received, considered, and answered, would obviously 
be no small burden. The plain fact is that the 
growth and development of the Bureau of Internal 
Revenue has not equipped it with sufficient trained 
personnel to assume any such additional responsi- 
bility; on the contrary, the growth of the Revenue 
Service has kept pace only with the absolute neces- 
sities of revenue legislation. 

A second reason for the present policy is found in 
the form in which a great majority of inquiries con- 
cerning proposed transactions are submitted. A 
bare outline is the general rule. Frequently the de- 
sired end is stated and advice concerning the best 
means of reaching it is requested. Rarely are full 
and complete details given. Were the Bureau of 
Internal Revenue to undertake to consider such in- 
quiries, added correspondence to elicit the necessary 
details would be required. In other cases time is of 
the essence of the matter, and pressing work must 
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be put aside if the correspondent’s plea for an imme- 
diate reply were to be granted. Since more often 
than otherwise a Federal tax question involves is- 
sues of accounting, and of local rules of property and 
procedure, as well as of Federal revenue law, the 
problem of developing all phases necessary for ade 
quate consideration is seen to be in itself one which 
the Bureau of Internal Revenue cannot lightly 
assume. 


Power of Commissioner to Make 
Commitments on Future Transactions 


VER and above all this, however, there is a 

real question under existing law as to how far 
a Commissioner may legally go in attempting to 
bind either himself or his successors in office as to 
the taxable effect of a proposed transaction. Ii a 
proposed transaction, correct in every detail, were 
now submitted and passed upon, could a subsequent 
Commissioner view the matter differently? Can a 
binding ruling ever be made in respect of a proposed 
transaction? 

Section 902 of the Revenue Act of 1932 and Sec- 
tion 112(i) of the Revenue Act of 1934 impose upon 
the Commissioner the duty of determining whether 
one of the principal purposes of certain proposed 
transactions is the avoidance of Federal income 
taxes. Other than in this limited field, there is no 
section of law empowering the Commissioner to rule 
definitely upon a proposed transaction. Since the 
Commissioner has for years past declined to render 
opinions in respect of proposed transactions (see 
Mim. 2880, C. B. I-1, 400; Mim. 3176, C. B. TIT-1, 
425; Mim. 3228, C. B. ITT-2, 351; Mim. 3392, C. B. 
V-1, 131; and Mim. 3726, C. B. VITT-1, 332), no case 
has arisen which has determined whether a Com 
missioner can bind himself or a successor in office 
as to such matters. Tlowever, in the case of es 
Cousens, 11 B. T. A. 1040, 1159, the Board of Tax 
Appeals ruled that a Commissioner had full pore 
and authority to make a determination of a defi 
ciency, notwithstanding the ruling of a prior Com 
missioner finding a higher March 1, 1913, value of 
the property involved; the Board Tax Appeals 
held that the ruling of the prior Commissioner did 
not preclude the Commissioner in office from re-ex- 
amining the question and asserting a deficiency }y 
finding, as a result of such subsequent i investigation, 
a lower basic value. Much to the same effect are 
the decisions of the Board of Tax Appeals in //auss 

Commissioner, 12 B. T. A. 755, Gray v. Commis- 
sioner, 12 B. T. A. 916, Goodenough v. Commissioner, 
12 B. T. A. 935, Rackham v. Commissioner, 12 13. T. A. 
1085, Anderson v. Commissioner, 12 B. T. A. 1111. 
and the Dodge cases, 13 B. T. A. 201, 13 B. T. A. 223. 
See, however, Woodworth v. Kales, 26 Fed. (2d) 170. 


These decisions create what may be termed, at least, 
a grave doubt as to the power of one Commissioner 
to bind either himself or his successor as to the 


liability of any taxpayer for a future year. 


The foregoing reasons, among others, lead the 


Bureau of Internal Revenue to confine itself almost 
(Continued on page 224) 
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Deductions 
for Accrued 
Taxes 


ORPORATE officers and others charged with 
. the responsibility of preparing income tax 

returns for corporations on the accrual basis 
should give careful consideration to the rulings and 
decisions governing the correct determination of the 
deduction claimed for taxes on the accrual basis. 
This is quite evident if it is realized that the correct 
tax deduction is frequently quite different than the 
deduction representing those taxes applying to the 
operations of the fiscal year usually recorded on the 
hooks and ordinarily approved by recognized firms 
of certified public accountants. 

The determination of a proper accrual of tax ex- 
pense for tax purposes depends on the ascertain- 
ment of those taxes which become liabilities of the 
taxpayer during the taxable period and not on a com- 
putation of taxes imposed for privileges exercised 
or benefits received during the accounting period. 

fundamentally it may be stated that accrued 
taxes deductible for tax purposes must be deter- 
mined by a consideration of the legal concept of 
accrual rather than the accounting concept. This 
legal concept demands as a prerequisite to accrual 
that all the events must have occurred “which fix 
the amount of the tax and determine the liability of 
the taxpayer to pay it.” The United States Supreme 
Court in U. S. v. Anderson et al.,' uses the following 
language: 

In a technical legal sense it may be argued that a tax 
does not accrue until it has been assessed and becomes 
due; but it is also true that in advance of the assessment 
of a tax, all the events may occur which fix the amount 


of the tax and determine the liability of the taxpayer to 
pav it. 


Numerous decisions and rulings have been rendered 
and published by the Treasury Department amplify- 
ing this theory of accrual of taxes for the purpose of 
determining the correct tax deduction chargeable to 
income of a given accounting period. 


1269 U. S. 422. 











By FRANKLIN C. 
ELLIS, C.P.A. 


Member of Committee on Federal 
Taxation, New York State Society 
of Certified Public Accountants 


As an illustration of the difference between the 
legal and accounting accrual, the New York State 
franchise tax, which became due January 1, 1936, 
(under art. 9A) is for the privilege of doing busi- 
ness for the fiscal year beginning November 1, 1935. 
Assuming the tax was unpaid at December 31, 1935, 
general accounting principles dictate accruing as an 
expense two-twelfths of the tax, since only two- 
twelfths of the period for which the tax applies has 
elapsed. The legal principle outlined by the courts 
for tax purposes requires the accrual of the entire 
tax, as all events have occurred which fix the amount 
of the tax and determine the liability. This par- 
ticular tax is held to accrue for Federal tax pur- 
poses in full on November 1, 1935, and is also payable 
in full even though a corporation only operates for 
one day of the State tax year and goes out of exist- 
ence and is completely liquidated at the close of 
business on November 1. 


Accrual of Real Estate Taxes 


Real estate taxes accrue for tax purposes on the 
date on which, under the State law, the ownership 
of the property creates a liability on the part of the 
owner for the taxes levied upon such property.? This 
date for New York City taxes is now April 1 as to 
the tax for the period January 1 to June 30. From 
1937 on, this date becomes February 1 for the entire 
tax, New York City real estate taxes being imposed 
for the calendar year. 

Various other real estate taxes have been held to 
accrue on the assessment date, when the tax ordi- 
narily becomes a lien on the property. In some 
cases, as in the case of Philadelphia real estate tax, 
it was found that the law did not specify any defi- 
nite assessment date. The Treasury Department 
in this instance decided that the tax accrued Janu- 


21. T. 2834, XIII-2 CB 189. 
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ary 1, the beginning of the tax year for the City of 
Philadelphia.* 


Decision Involving New Jersey 
Real Estate Tax 


Considerable discussion has been occasioned by 
the decision of the General Counsel’s Office rendered 
in connection with the New Jersey real estate tax.‘ 
It appears that under the State law in this case, the 
tax becomes a charge against the person owning the 
property on October 1 of the year preceding the 
calendar year for which the tax is assessed. For 
this reason the decision holds that the tax for the 
succeeding calendar year accrues October 1 of the 
vear preceding. The application of this rule is prac- 
tically impossible, since the tax rate and conse- 
quently the amount of tax is not known as of 
December 31 of any particular year. It is for in- 
stance impossible to accrue the 1936 real estate tax, 
the assessment for which was made October 1, 1935, 


at the time of closing the books of corporations at 
December 31, 1935. 


It would seem that this particular decision is in 
error even under the Anderson case upon which it is 
supposedly based. In the Anderson case ® it is held 
that “all of the events” must have occurred which 
fix the amount of the tax and determine the liability. 
It is true that the completion of the assessment lists 
on October Ist determines the owner of a particular 
property and renders him liable for the tax that will 
subsequently be levied. The amount of tax, how- 
ever, is not fixed until the tax rate is determined and 
since this does not occur until the succeeding year, 
it would seem logical that this tax should accrue 
for tax purposes at the time the rate of tax is 
established. 


Question as to Ruling Involving 
Connecticut Corporation Business Tax 


Some question may also be raised as to the cor- 
rectness of a reported ruling contained in a letter 
of the Commissioner of Internal Revenue dated 
October 26, 1935, with reference to the Connecticut 
corporation business tax. This tax is an excise tax 
upon corporate franchises for the privilege of carry- 
ing on or doing business within the State of Con- 
necticut. The basis of tax is the net income of the 
corporation for the preceding calendar or fiscal 
vear. The tax vear is defined by the law as the 
calendar year in which the tax is payable. This 
tax is payable April 1 on the basis of calendar year 
returns at the time such returns are filed. The tax 
on the basis of fiscal year returns is payable at the 
~ 31, T, 2908, XIV-32-7636. 


4G. C. M. 15305, XIV-35-7669. 
5269 U.S, 422. 
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date of filing such returns which returns are due 
ninety days after the end of the fiscal year. 


The ruling in question decides that the tax accrues 
for the fiscal or calendar year within which the in- 
come was earned. This ruling does not accord with 
most rulings on the accrual of excise or franchise 
taxes, which generally are deemed to accrue on the 
first day during which the privilege is exercised. 
The correct date of accrual of this tax for income 
tax purposes should apparently be January 1 of the 
year during which the tax is payable, since the 
tax year in this case is defined by the Connecticut 
law as being the calendar year during which the tax 
is payable. 


The Federal capital stock tax, representing an ex 
cise tax imposed on corporations for the privilege 
of doing business for the Government’s fiscal year 
beginning July 1, must be accrued as of that date 
even though the tax is not payable until July of 
the following year. Corporations filing calendar 
year returns for 1935 should therefore claim as a 
tax deduction the capital stock tax payable on the 
basis of the return to be filed during July of 1936, 


With few exceptions it will be found that no 
matter what specific tax deduction is under con- 
sideration, the deduction will accrue in full for in- 
come tax purposes on the date when all the events 
have occurred which fix the amount of the tax and 
determine the liability. 


It would have been much simpler perhaps if the 
courts and the Treasury Department had accepted 
the usual accounting rule of accrual in determining 
accrued taxes allowable as deductions for any given 
vear. However, since the legal concept of accrual 
has been adopted by the Treasury Department and 
approved by the U. S. Supreme Court, there is little 
use in taxpayers or accountants arguing as to the 
proper method of accrual necessary to produce the 
true income of the taxable year. It may be men- 
tioned that in the Anderson case, above referred to, 
the U. S. Supreme Court observes that it is attempt- 
ing to determine the deduction “for the purpose of 
accounting and of ascertaining true income for a 
given accounting period.” 

In order to avoid numerous adjustments between 
the book income and taxable income many corpora- 
tions are now accruing taxes on their books of ac- 
count in accordance with tax procedure. Many 
certified public accountants also have adopted the 
legal method of accrual in varving degree for pur 
poses of their reports. Under the law as it stands 
and particularly in view of the Anderson decision 
of the U. S. Supreme Court, there can be no valid 
objection to this procedure provided that taxes ap- 
plying to the accounting period but not legally 
assessed under the law are represented on the bal- 
ance sheet by suitable reserves. 
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Trust Benefits 


Decision of Supreme Court in Burnet v. 
Wells susceptible to strange implications 


By GEORGE T. ALTMAN* 


AD THE United States Supreme Court, or 
H rather its liberal majority, realized, in decid- 
ing in Burnet v. Wells,’ that no transgression 
of the Constitution occurs in taxing to the grantor of 
a trust such income therefrom as is applied under 
the trust deed to payment of premiums upon insur- 
ance policies on the life of the grantor, the confusion 
which the decision was to create and the sophistry 
reminiscent of the Schoolmen that the decision was 
to evoke, it would probably have avoided Mr. Justice 
Cardozo’s display of poetic indignation at the rigidi- 
ties of the common law and would have exposed 
more precisely the principles upon which the case 
turned. 

Specifically, the point at issue in the Burnet v. 
Wells case was the constitutionality of Section 219 
(h) of the Revenue Acts of 1924 and 1926, reading 
as follows: 

Where any part of the income of a trust is or may be 
applied to the payment of premiums upon policies on the 
life of the grantor (except policies of insurance irrevocably 
payable for the purposes and in the manner specified in 
paragraph (10) of subdivision (a) of section 214 [the ex- 
ception relating to trusts for charities]), such part of the 
income of the trust shall be included in computing the net 
income of the grantor.’ 

The meaning of the statute, as the Court pointed 
out, was perfectly clear. Moreover, the facts of the 
case were such as to draw forth its full import. The 
trusts involved had been created by the taxpayer 
before the respective revenue acts were enacted. The 
taxpayer had not only assigned to them, irrevocably, 
all of the securities from which the income involved 
was derived, but also surrendered to them, at least 
in terms, every vestige of control over the insurance 
policies to the payment of the premiums upon which 
the income, in accordance with the trust instruments, 
was to be applied. Before the revenue acts had come 
into being the taxpayer had parted completely with 
the securities and policies that formed the subject 


* Member of the Illinois Bar and Certified Public Accountant, Chi- 
cago; formerly special lecturer in Income Tax Law, Northwestern 
University; author of Introduction to Federal Taxation (1936). 

7289 U. S. 670 (1933). 

43 Stat. 253; 44 Stat. 9. 


New Trends in Taxing 












matter of the trusts. There was nothing left for him 
to do; and there was nothing that he could do to 
undo, in any respect whatever, what he had done. 

Here were, indeed, laboratory conditions for the 
testing of the statute’s validity. The Court exam- 
ined into the history of the law and found that it was 
one of the many revisions intended “to keep pace 
with the fertility of invention whereby taxpayers 
had contrived to keep the larger benefits of owner- 
ship and be relieved of the attendant burdens.” The 
Court reviewed some of the other revisions. There 
was the one taxing the income of a trust to the 
grantor where the grantor had the power to revest 
in himself title to the corpus of the trust. This was 
upheld in Corliss v. Bowers.* The additional provi- 
sion applying the same result where the power of 
revocation was in the grantor in conjunction with 
some one else not a beneficiary was upheld in Rein- 
ecke v. Smith. Corresponding restrictions in the case 
of the Federal estate tax, whereby there was in- 
cluded in the gross estate of a decedent the subject 
of a trust over which at the time of death he had 
like powers (or had relinquished them in contem- 
plation of death), were likewise sustained.’ So were 
similar provisions in connection with the Federal 
gift tax.6 After reviewing these specific provisions 
of the various revenue acts calculated to prevent tax 
avoidance, the Court, in Burnet v. Wells, went on to 
point out that escape has at times been “blocked by 
the resources of the judicial process without the aid 
of legislation,” citing particularly Lucas v. Earl’ and 
Burnet v. Leininger.2 Then the Court summarized its 
review as follows: 


In these and other cases there has been a progressive 
endeavor by the Congress and the courts to bring about 
a correspondence between the legal concept of ownership 
and the economic realities of enjoyment or fruition. Of a 
piece with that endeavor is the statute now assailed. 





3281 U. S. 376, 50 S. Ct. 336 (1929). 
4369 U.S. 172, 53 S. Ce. $70 (1933). 
5 Porter v. Commissioner, 288 U. S. 436. 
6 Burnet v. Guggenheim, 288 U. S. 280. 
7281 U. S. 111. 
8285 U. S. 136. 
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But the Court failed to note that in every one of the 
cases reviewed the “economic reality” was at least 
a power in the taxpayer to retake unto himself the 
property or income involved, or to enjoy its benefits 
personally, not to have merely sweet t dreams about 
the morsels that other persons, likewise within the 


boundaries of taxation, were by virtue of his benefi- 
cence, to enjoy. 


Income Tax Not on Income Alone 


Not that sweet dreams are without value; nor the 
fireside peace that is the product of service and sacri- 
fice. It is said, too, that generosity is often, like 
tears, a release from sorrow. Some believe, on the 
other hand, that no heavenly reward, not even inner 
satisfaction, should motivate you, but that you must 
give yourself to service “because you love it, and 

cannot help giving yourself to it.”® Of course, there 
is the relation of the beneficiaries to the grantor. 
Even the relation of the trust, also a taxable entity, 
to the grantor, is to be considered; for is the trust 
not also his creation? But there is a peculiar signifi- 
cance in the presence of other taxable entities than 
the grantor that goes to the root of the problem. In 
fact, it is the compounding effect of the taxable en- 
tity upon the income that has given rise to the prob- 
lem in the first instance. If the income tax were 
computed upon the income alone, without relation 
to persons, in the manner of the general property 
tax, the case of Burnet v. Wells would not have 
arisen. But the allowance of exemptions and the 
graduation of rates necessitate attaching the income 
to persons, so that ihe income has to be arranged in 
“nerson” piles, like haystacks. With the great tax 
fork penetrating the more deeply as the level is 
higher, it is to the Government’s advantage to have 
fewer piles, but higher, and to the taxpayer's advan- 
tage to have more piles, but lower. It is hard to see 
here any question of justice; the courts have denied 
that there is.1° It is well that Justice Cardozo in 
Burnet v. Wells, after putting forth the bald remark 
that “the question is whether it [the concept of 
ownership] is one that an enlightened legislator 
might act upon without affront to justice,” hastened 
to add the aside that “even administrative conven- 
ience, the practical necessities of an efficient system 
of taxation, will have heed and recognition within 
reasonable limits.” Indeed, if the taxpayer tries to 
make little piles out of big ones, which he will, the 
government will try to bring forth from its magic 
hat some twisted lens through which the several 
little piles will look like one big one. But we are not 
in the days of Edward the Confessor, whose faith 
was so profound that black could be white. If, as 
Justice Cardozo pointed out, the boundaries of leg- 
islative power must “be dealt with in a large way, 
as questions of due process always are, not narrowly 
pedantically, in slavery to forms and _ phrases,” 
certainly we ought likewise to be free from the 
witchery and legerdemain that characterized the 





*Krishnamurti, At the Feet of the Master, p. 31. 
1” United States v. Merriam, 263 U. S. 179, 188, 44 S. Ct. 69 (1923): 
Burnet v. Sanford & Brooks Co., 282 U. S. 359, 51 S. Ct. 150 (1930): 
Reed v. Byjornson, 253 N. W. 102 (Minn. 1934). 
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earlier history of the human mind. Let us examine 
the case of Burnet v. Wells more closely. 


In the first place, the Court took note that “a 
policy of life insurance is a contract susceptible of 
ownership like any other chose in action” and that 
“it is ‘an entire contract of assurance for life, subject 
to discontinuance and forfeiture for nonpayment of 
any of the stipulated premiums’,” quoting N.Y. Life 
Insurance Co. v. Statham," and citing Vance on INsur- 
ANCE, pp. 200, 262. Certainly the taxpayer could 
have had no quarrel with this. It was no longer his 
contract; he had assigned it, that is, all of the poli- 
cies involved, to the trusts, without any louie 
whatsoever. This is shown clearly by the hinding 
of facts made by the Board of Tax Appeals,'? and 
specifically referred to by the Circuit Court of Ap- 
peals,"* and in no way questioned by the Supreme 
Court. Yet that Court went on to say: 

One who takes out a policy on his own life, after appli- 
cation in his own name accepted by the company, becomes 
in so doing a party to a contract, though the benefits of 
the insurance are to accrue to some one else. Mutual Life 
Insurance Co. v. Hurni Packing Co., 263 U. S. 167, 177; 
Vance on Insurance, pp. 90, 91 and 108. The rights and 
interests thereby generated do not inhere solely in those 
who are to receive the proceeds. They inhere also in the 
insured who in cooperation with the insurer has brought 
the contract into being. If the Minneapolis Trust Com- 
pany, the trustee, were to refuse to apply the income to the 
preservation of the insurance, the insured might maintain 
a suit to hold it to its duty. If the insurer without cause 
were to repudiate the policies, the insured would have such 
an interest in the preservation of the contracts that he 
might maintain a suit in equity to declare them still in 
being. Cohen v. M. L. Ins. Co., 50 N. Y. 610, 624; Meyer v. 
Knickerbocker L. Ins. Co.,73 N. Y. 516, 524; Fidelity National 
Bank v. Swope, 274 U. S. 123, 132: cf. Croker v. N. Y. Trust 
Co., 245 N. Y. 17, 18, 20; Johnson Service Co. v. Morin, Inc., 
253 N. Y. 417, 421; American Law Institute, Restatement 
of the Law of Contracts, par. 135, 138; Williston, Contracts, 
par. 358, 359. The contracts remain his, or his at least in 
part, though the fruits when they are gathered are to go to 
someone else. American Law Institute, Restatement of the 


Law of Contracts, supra. 

In not one of the cases or texts thus cited by the 
Court is there a trust to which insurance policies 
(or any other contracts) were irrevocably assigned. 
Certainly if the insured is a party to the contract, 
and still retains it, he may enforce it. But he need 
not be a party to the contract. In North America Life 
Insurance Co. v. Wilson" the insured caused the policy 
to be issued, and paid the premiums. But by his 
request the ‘policy was not issued to him but to 
others, and made payable to such others. Said the 
Court: “John T. Wilson, whose life was thereby 
insured, was not a party to the contract.” 


Is it any different if the policy is originally taken 
out by the insured, and then assigned by him? The 
assignment of a policy is a separate contract from 
the policy.’® If the assignment in terms transfers 
the whole interest in the policy, then the policy and 
all rights thereunder go to the assignee." That con- 
clusion is merely the axiom of identity. Stated dii- 
ferently, the assignee acquires all the rights his 
assignor had.” Jn fact, where the assignment has the 


1193 U. S. 24, 30. 

299 3. T.. A. W253. 

1363 Fed. (2d) 425. 

14111 Mass. 542, 543, cited by Vance, p. 78, n. 18. 

i F Y. Life Insurance Co. v. Dunlevy, 214 Fed. 1, affd. 241 U. S. 518. 

~ id. 

% Steinbach v. Diepenbrock, 158 N. Y. 24; also cases cited in 6 Couch 
on Insurance, par. 14$8z, n. 1. 

















1936 


nine 


t “a 
le ot 
that 
ject 


MCS 
s of 
Life 
177; 
and 
hose 
the 
ight 
om- 
the 
tain 
AlISe 
such 


onal 
rust 
lnc., 
lent 
icts, 
t in 
9 to 
the 


the 
ies 
ed. 
UCt, 
ee (| 
fe 
icy 
his 

1) 
the 
by 


April, 1936 


insurer’s consent, no action lies not only by but even 
in the name of the assignor.”* If the assignor vio- 
lates his contract of assignment he can be made to 
answer. In an English case, where a policy was 
assigned by deed to trustees, the insured later sur- 
rendering the policy to the company for a consider- 
ation, he was made responsible to the trustees for its 
value.”® 


Clearly then the policies which the taxpayer in 
Burnet v. Wells had assigned to trustees were no 
longer his policies. The policies were still policies 
on his life, but that is all. To what end then did the 
Court go to such lengths to show that a policy is a 
contract, that it is the subject of ownership, that the 
rights generated inhere in part to the insured who 
in cooperation with the insurer “brought the con- 
tract into being,” and that the insured (as a party 
to the contract) could maintain a suit to declare it 
still in being? Granting the significance of all this 
while the taxpayer remained a party to the insurance 
contracts involved in the case, certainly it could have 
no application after he had irrevocably assigned the 
contracts to the trusts. Indeed, together with the 
insurers, he had brought the contracts into being. 
So does a baker bring bread into being. That gives 
him no rights after he has sold it or given it away. 
That this applies to insurance contracts, the cases 
already cited leave no question. 


Enforcement of Trust Provisions 
by Grantor 


But the taxpayer, the Court by implication noted, 
was not only the creator of the policies, but also the 
creator of the trusts to which he had assigned the 
policies. Perhaps, then, if by assignment he had for- 
saken his rights as creator of the policies, he still 
retained rights as creator of the trusts. Indeed, as 
above quoted, the Court did say that if the trustee 
“were to refuse to apply the income to the preser- 
vation of the insurance, the insured might maintain 
a suit to hold it to its duty.” This may be true, 
although the Court cited no case to indicate how far 
a settlor could go in this direction. Some cases ap- 
proaching the issue have arisen. At best, they leave 
the result very much in doubt. It has been held that 
if A conveyed to B with the understanding that B 
would then convey to C, A could compel B to make 
the conveyance to C.?° However, there was hardly 
any intent there to form a trust, but merely to con- 
vey -a perfect title to C. If a trust at all, it was 
strictly ministerial.2? In a similar case showing more 
clearly the trust character, the opposite has been 
held. A placed money in the hands of B to purchase 
lands for the benefit of C. Ona refusal by B to con- 
vey the land thus purchased to C, a bill to enforce 
such trust could not be brought by A, but only by 
C.22 Inacase involving a charitable trust it was held 
that the donors could sue ;®* but in a similar case this 


18 Mann v. Herkimer County M. Ins. Co., 4 Hill (N. Y.) 187, 191. 

18 egy v. Barnett, 3 Myl. & K. 36, 40 Eng. Reprint 14, z i. 
Ch. S. 98 (1834). 

we abbott v. Gregory, 39 Mich. 68. 

211 Perry on Trusts 14. 

22 Culbertson v. Matson, 11 Mo. 493, 507 (1848). 


*% Associate Alumné v. General Theological Seminary, 163 N. Y. 417. 
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was denied.** More recently it has been held that 
parties who can sue to enforce a trust must be either 
cestut que trust or trustee, or must sue in the right 
of one of these, or have some legal interest in the 
subject matter, either granted or reserved, or by re- 
verter.”> The plaintiffs claimed in the right of the 
grantors. The Court stated: “It would seem elemen- 
tary that only those can assail a transaction because 
of a breach of trust who are beneficiaries of the 
trust.” What would have happened if the taxpayer in 
Burnet v. Wells had brought suit to enforce the pro- 
visions of the trusts he had created is, to say the 
least, not clear. 


One thing is clear, however; the taxpayer did not, 
as creator of the trusts, have such an interest as 
required representation in any suit involving the 
trust estates. Thus in a suit by a cestui que trust 
for a distribution of the trust fund, the trustor or 
person creating the trust was held not a necessary 
party.”° Likewise in a suit involving a trust created 
to pay income to certain female children till they 
married and asking payment of income to one of 
them, it was held unnecessary to join the donor.’ 
Nor even if the trustor did have some interest, could 
it be more than a personal interest; for it does not 
become a part of his estate. Thus in an action to 
enforce an alleged trust, created by one who had 
parted with both title and possession of the trust 
fund before his death, the personal representatives 
of the decedent are not necessary parties.2* The 
administrator of the grantor can only complain on 
the ground that the transfer in trust was invalid and 
that the fund belonged to the grantor.”® “If she took 
it in trust,” said the Court in the case last cited, “for her 
sister and the children of James F. Farmer, she so 
held it, and the executor of Bridget Quinn [the 
grantor] had nothing to do with it.” Again, where 
a father for the benefit of his heirs gave property to a 
son, a right of action, after the father’s death, based 
on the wrongful conduct of the son as trustee, be- 
longed to the heirs as beneficiaries, and not to the 
administrator of the father.*° Likewise, it was held 
that the heirs of the trustor as such were not neces- 
sary parties to an action against the trustee to en- 
force the trust. The same results have followed 
where the trusts have been testamentary. In an ac- 
tion by the beneficiaries under a will devising land 
to a trustee, with directions to sell and hold the pro- 
ceeds for a certain time, whereby the beneficiaries 
sought to compel the executor of the trustee to pay 
the fund over to them, the testator’s heirs were held 
not to be necessary parties, as their title to the land 
was not affected by the will if it was void, and, if it 
was valid, its terms excluded their resort to the 
fund.’ Suit for an accounting against an alleged 
delinquent trustee under a will, brought after such 
a lapse of time after the death of the testator that 


% Clark v. Oliver, 91 Va. 421; also see gd on Trusts, sec. 733. 

% Shields v. Harris, 190 N.C. 520, 130 S. 189 (1925); to the same 
effect Barrette v. Dooly, 21 Utah 81, 59 P. fis (1899); also Kellogg v. 
igs te, 169 N. Y. S. 989, 103 Misc. "167, modified in other respects 172 

Y. S. 548, 186 App. Div. 911. 
“i Donnegan v. Baker & Holmes Co., 74 So. 202, 73 Fla. 241. 
7 Ward -v. Feinstein, 86 Va. 359, 10 ’S. E. 415 (1889). 

> ius v. Fabre, 157 N. Y. S. 1053, 173 App. Div. 895. 

29 Farmer v. Farmer, 137 Md. 69, 111 A. 464 (1920); to the same 
effect, Bromley v. Mitchell, 155 Mass. 509. 30 N. E. 83. 

30 Guesel v. Jones, 123 Mo. App. 45, 99 S. W. 769 Go 

31 Gravlee v. Lamkin, 120 Ala. 210, 24 So. 756 (18 

® Boyer v. Decker, 40 N. Y. S. 469, 5 App. Div. G23. Ci996). 
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it is to be presumed that all debts of the estate and 
all legacies have been paid, should be brought, it was 
held, by the cestui que trust, and not by the admin- 
istrator of the estate.** A decision to the same effect 
was reached in a case in which Justice Cardozo, who 
drew the opinion in Burnet v. Wells, was one of the 
concurring justices. Justice Cardozo was then one 
of the justices of the New York Court of Appeals. 
That court said: 

The judgment, however, cannot be sustained as the plain- 
tiffs have no right to maintain the action and are not 
proper parties to sue.... It has been paid over to her 
by the executors [plaintiffs] absolutely and without any 
reservations. She became a trustee for the benefit of the 
remaindermen of that portion of the fund which she did 
not deem it meet and proper to use within the intention 
and purposes of the will. The executors of Mr. Peck’s will 
had no further control over or right to this fund. : 
Whatever right of action there was accrued to the legatees.” 

Thus the conclusion seems necessary that what- 
ever interest the settlor may have as such in the 
trust which he has created, the legal significance of 
that interest is extremely questionable. When one 
considers the origin and nature of trusts, it becomes 
altogether reasonable that the conclusion should be 
so. The uses, modeled after the fidei commissa of the 
civil law, were introduced into England to avoid the 
operation of the statutes of mortmain. While thus 
originating in evasions of the law, they were later 
utilized to facilitate family settlements. The Statute 
of Uses was enacted to execute these uses; but active 
uses were, among others, unaffected.’ From these 
old uses our present trusts have developed. “As 
property has increased, and pecuniary affairs have 
become complex, and it has become necessary or 
convenient to make marriage settlements, or settle- 
ments upon families, children, relations, or depen- 
dents, and upon charities, the English system of 
trusts, fully grown, has been introduced into most 
of the States.’*° The trust, by adding to property 
the control of trustees in accordance with the 
terms of the trust instrument, has given it a new 
dimension, so that the settlor can carve his property 
into estates and interests more suited to the condi- 
tion or requirements of those who are to receive 
them than would be possible were he to distribute 
the bare property itself. This does not mean that he 
has retained anything for himself. If in thus carving 
his estate he has given it the character of his own 
plans, he has by the same act withdrawn those plans 
forever from his hand. With the property they too 
have gone. It is as if he had taken some object of 
art and carefully wrapped it, in order that it might, 
after a long journey, reach its destination safely. 
Has he sent the object any the less away because he 
has given it a protective wrapping? 

But it might be said, and the Court in Burnet v. 
Wells so hinted, that the grantor in a trust instru- 
ment might have some rights as promisee. It is here 
that we can see the difference between a trust and 
a mere contract for the benefit of a third party. 
While a trust instrument may contain a settlor and 





D. C. 296 (1911). 
4% Peck v. Smith, 227 N. Y. 228, 125 N. E. 91 (1919). 
% 1 Perry on Trusts 3. 
% Id. 9. 





83 United States Trust Co. v. National Savings & Trust Co., 37 App. 
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trustee as distinct persons, it need not. They may 
be one. Perry has stated the point as follows: 

A voluntary settlement in trust may be created either 
by transferring the property to another to hold in trust or 
by a declaration of the settlor himself that he holds the 
property in trust for named beneficiaries.” 

As Perry further makes clear, consideration is not 
at all necessary : 

And where there is no valuable consideration, yet if the 

settlor, by a clear and explicit declaration duly executed 
and intended to be final and binding upon him, makes 
himself a trustee, courts of equity will enforce the trust, 
whether the nature of the property be legal or equitable, 
and whether it be capable or incapable of transfer.* 
Thus one can see how immaterial to a trust any of 
the elements of contract are. Suppose the taxpayer 
in Burnet v. Wells had made himself trustee; could 
he have maintained a suit to hold himself to his 
duty? And if he had died, would his personal repre- 
sentatives have represented him as settlor or as 
trustee? 


When one considers thus the origin and nature 
of trusts, one does not wonder that the settlor as 
such has no interest requiring representation in a 
suit involving the trust estate. The reason is simply 
that as such he has no interest. By creating the trust 
he has given the property a new coloring, a new 
character, a new wrapping; but as thus » ally or 
protected, it is his no more. He may now take him- 
self to his lodge, and sink himself into an easy chair 
before the restful glow of crackling logs. There he 
may, smiling peacefully to himself, muse over what 
he has done. So he might over a love that once 
shone but is now only a memory. Ts it income? 


Is the Settlor of an Irrevocable Trust 
Also a Beneficiary ? 


Thus we come to another aspect of the problem, 
the only aspect in which Burnet v. Wells has been 
honored by quotation, an aspect which has set court 
against court, and in which Burnet v. Wells, if fol- 
lowed to its logical conclusion, could sweep into the 
ash-heap every principle of law that has been enun- 
ciated since Adam was ejected without process or 
trial from the Garden of Eden. We should, in fact, 
face that prospect which made the English cling so 
long to the forms and traditions of the common law 
and resist the development of chancery—the pros- 
pect that the rights of the subject would depend 
upon the “length of the chancellor’s foot.” This 
aspect of the problem is presented by the question: 
Is the settlor of an irrevocable trust also a benefi- 
ciary, and if so, what is his interest worth? It is only 
in this imputation of benefit that Burnet v. Wells 
has received any credence, and in that very respect 
the lower courts have been mystified. 

If the settlor is a beneficiary, it becomes necessary 
to define his beneficial interest and to separate it 
from the beneficial interests of the expressed bene- 
ficiaries. Otherwise it might be found that the whole 
is smaller than the sum of its parts; and it is hardly 
the function of taxation to establish a new system 


371 Perry on Trusts 10. 
8 Id. 112. 
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of mathematics. The Court, in Burnet v. Wells, 
viewed that beneficial interest as follows: 

A particular expense, which for millions of men and 

women has become a fixed charge, as it doubtless was for 
Wells, an expense which would have to be continued if he 
was to preserve a contract right, was to be met in a par- 
ticular way. He might have created a blanket trust for 
the payment of all the items of his own and the family 
budget, classifying the proposed expenses by adequate 
description. If the transaction had taken such a form, one 
can hardly doubt the validity of a legislative declaration 
that income so applied should be deemed to be devoted 
to his use. Instead of shaping the transaction thus, he 
picked out of the total budget an item or class of items, the 
cost of continuing his contracts of insurance, and created 
a source of income to preserve them against lapse. 
Of course, one might create a trust to pay his own 
expenses. Take house rent, for example. Would it 
be necessary to have a legislative declaration to the 
effect that the payment of house rent by the trust is 
income to the tenant whose rent is thus paid under the 
terms of the trust? It is well settled that income 
from a trust is taxable to the beneficiaries.*® It is 
also well settled that income does not have to come 
to a taxpayer in the form of cash or property. It may 
come to him constructively by payment of expenses 
for which he is liable ;*° or by supplying him with 
services or the use of property for which otherwise 
he would have to pay.*? Certainly the courts are not 
too stupid to realize that after all money is only the 
medium of exchange, and that income may be re- 
ceived in the form of those things or services for 
which ordinarily money has to be used to pay. To 
say that it is necessary. to have a legislative declara- 
tion that income thus received is income is to stultify 
the courts. 

No one would deny that the income applied by 
the trusts in Burnet v. Wells to the payment of the 
insurance premiums is income to some one. But 
when the question is raised, whose income, that is 
another matter. Suppose a taxpayer has been sup- 
porting an adult relative. To millions of men and 
women that is also a fixed charge. To avoid the 
inconvenience and to guard the relative against his, 
the taxpayer’s, own misfortunes, he creates a trust 
to pay his relative the same periodic sum, the unused 
income and corpus to go over to others on the rel- 
ative’s decease. Here is a fixed charge of the tax- 
payer met by creating a trust. Is it still his income? 


Tax Effect of Direct and Indirect 
Benefits from Income 


Thus we come to the essence of the question. 
There is a difference between income that inures 
directly to the benefit of the taxpayer and that which 
inures to his benefit indirectly through inuring to 
the benefit of other persons, who, like him, are also 
taxable entities. Were this difference disregarded, 
there is no limit to the absurdity to which the con- 
cept of income might be carried. A taxpayer, for 
example, gets a raise in salary. It benefits not only 
him but his wife, his friends towards whom he has 
been generous, his visitors who preferred better wine, 
his neighbors who were irritated by his pessimism, 

® Irwin _v. Gavit, 268 U. S. 161 (1925). 

49 Old Colony Trust Co. v. Commissioner, 279 U. S. 716; Boston & 


Maine Railroad Co. v. Commissioner, 279 U. S. 732. 
4' Reynard Corporation v. Commissioner, 30 B. T. A. 451. 








NEW TRENDS IN TAXING TRUST BENEFITS 203 





and the Chinese nation because now he would pay 
more taxes and the United States would have more 
money to loan. Or Congress might, realizing the 
beatific satisfaction that an employer might get from 
raising his employee’s salary, declare that all sal- 
aries paid shall be “deemed” to be additional income, 
instead of deductions, to the employers. At least, 
Congress would try to attach each item of income 
where it would bring in the most revenue. That 
means concentrating it on as few taxable entities 
as possible so as to bring it up into the highest pos- 
sible brackets. ,If any benefit would serve as a basis, 
the word “deemed” in the statute would be the 
magic wand whereby the entire income of the nation 
could be concentrated on a few heads and thus 
brought into the top brackets of the income schedule. 
The use of the word “deemed” by Justice Cardozo in 
Burnet v. Wells is the measure of the force of his 
entire argument. Let us examine the reactions of 
the lower courts. 


Of course, in cases involving insurance trusts, 
where the constitutional question was raised, Burnet 
v. Wells was followed.4? But where the situations 
were only analogous, it seemed that the lower courts 
were deprived of their rudders. In Douglas v. Will- 
cuts, an agreement to create a trust to pay income 
in lieu of alimony was embodied in a divorce decree. 
On the strength of Burnet v. Wells, the Eighth Cir- 
cuit‘? imputed to the husband the income which the 
wife thus received, the court proceeding on the the- 
ory that the income was discharging a legal obliga- 
tion of the husband. Because of this apparent presence 
of a legal obligation, the Court concluded that the 
government was supported by either the majority 
or the minority view in Burnet v. Wells. It is no 
credit to the majority view in Burnet v. Wells that 
the Circuit Court in the Douglas case sought to square 
its decision with the minority view as well. 

Several cases at the same time arose involving 
trusts created for the support and education of the 
taxpayer’s children. In Schweitzer v. Commissioner, 
the Board of Tax Appeals,** taking heed of Burnet 
v. Wells, overruled its previous decisions and held 
that the income of a trust created by the father for 
the support and education of his minor children was 
taxable to him. Later, in Grosvenor v. Commissioner,® 
the Board became remorseful and disowned its de- 
cision in the Schweitzer case. It assailed the Eighth 
Circuit’s decision in the Douglas case, charging that 
it failed to realize that in Burnet v. Wells there was 
“specific statutory authority for including in the 
income of the grantor the amounts applicable to the 
payment of the insurance premiums.” Thus the 
word “deemed” was again enshrined ; Burnet v. Wells 
was distinguished on the ground that in that case 
the income had been moved by Congress from A 
to B, whereas in the case before the Board they had 
failed to do that. Then the Schweitzer case came up 
on appeal before the Seventh Circuit.*® That court, 
noting that the Board had, in the Grosvenor case, 

(Continued on page 247) 





42 Cammins v. U. S., 3 Fed. Supp. 728; Thacher v. U. S., 4 Fed. Supp. 
108; Pillsbury v. Commissioner, 67 Fed. (2d) 151 (App. D. C., 1933). 
4373 Fed. (2d) 130 (1934). 
4430 B. T. A. 155 (1934). 
#31 B. T. A. 574 (1934). 
#75 Fed. (2d) 702. 














































































































By CLARENCE L, TURNER 





income of corporations in Pennsylvania is 

imposed by Act No. 91 of the 1935 laws of 
that state, approved by Governor Earle, May 16, 
1935. Technically it is an excise tax upon the privi- 
lege of doing business in Pennsylvania and is based 
upon accrued income as well as income received. 
(Sec. 3.) 

The tax specifically applies to corporate net in- 
come earned during the two years 1935 and 1936, and 
in case of corporations filing their Federal returns 
on a fiscal year basis, for the two fiscal years begin- 
ning in 1935 and ending in 1937. (Sec. 14.) The 
tax for the year 1935 is appropriated exclusively for 
unemployment relief; the tax for 1936 is credited 
to the General Fund. (Sec. 12.) 


Organizations subject to the tax are defined in 
the Act as corporations having capital stock, joint- 


a TEMPORARY 6 per cent tax on the net 





* Past President of the Pennsylvania Institute of Certified Public 
Accountants; former Chairman of Philadelphia Chapter of the Pennsyl- 
vania Institute; member of Committee on Taxation and Expenditures of 
Philadelphia Chamber of Commerce; member of National Tax Association, 
American Institute of Accountants and American Society of Certified 
Public Accountants. 
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Corporate Income Tax 






Unique features of new tax, in- 
cluding methods for computing 
State income and deductions 
for State and Federal taxes 


stock associations or limited partnerships either or- 
ganized under the laws of Pennsylvania or elsewhere 
and doing business in Pennsylvania or having cap- 
ital or property employed or used in Pennsylvania. 
(Sec. 2.) 

Organizations exempt from the tax are building 
and loan associations, banks, bank and trust com- 
panies, national banks, savings institutions, bene- 
ficial life and limited life insurance companies, mutual 
fire, mutual casualty and mutual life insurance com- 
panies and foreign stock companies registered in 
Pennsylvania and therein engaged in doing busi- 
ness as life, fire and casualty insurance companies, 
and surety companies and trust companies. (Sec. 2.) 


Due Dates of Reports and Tax Payments 


For corporations on a calendar year basis, the re- 
port on forms prepared and furnished by the Depart- 
ment of Revenue, is to be filed on or before April 15 of 
each year. For corporations on a fiscal year basis, 
which have certified to the Department that their Fed- 
eral Income Tax returns are filed on a fiscal year basis, 
the date for filing the Pennsylvania return is 135 
days after the close of the fiscal year. (Sec. 4.) 


The report must set forth a copy of the Cor- 
poration Income Tax Return filed with the Fed- 
eral Government. If no return was filed with the 
Federal Government, the report to the State should 
show such information as would have been con- 
tained in a return to the Federal Government had 
one been made. (Sec. 4.) Failure to receive a form 
for making a report will not excuse a failure to make 
areport. (Sec. 4.) 


One-half of the amount of tax is due and payable 
at the time of filing report and the balance is due 
and payable on or before the 15th day of May fol- 
lowing. As no change is made to cover corporations 
who report on a fiscal year basis, it appears that, for 
such corporations, the due date for the payment of 
the second half of tax will be May 15th following 
the date of filing. (Sec. 4.) 


The Corporate Net Income Tax regulations pro- 
mulgated by the Department of Revenue February 
25, 1936, provide that “a corporation filing a report 
on a fiscal year basis must pay at least one-half of 
its State corporation net income tax at the time of 
filing its report and the remaining one-half must be 
paid within the next thirty days.” 
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Taxes not paid when due bear interest at the rate 
of 12 per cent per annum, except that taxes found 
due as the result of an appeal to the courts bear 
interest at the rate of 6 per cent per annum. (Sec. 4.) 


If the corporation at the time of making payment 
of the tax files a protest that the whole or any part 
of the tax is not legally due, payments may be made 
without prejudice to its right to prosecute a peti- 
tion for resettlement, a petition for review, or an 
appeal to courts. (Sec. 4.) 


The Department of Revenue may, upon request 
made on or prior to last filing date and upon proper 
cause, grant extensions of time, not exceeding 60 
days, within which to file reports. However, the 
extension for filing does not extend time of pay- 
ment and the tax found due is subject to interest 
at the rate of 6 per cent per annum from the due 
dates. (Sec. 6.) 

The regulations of the Department of Revenue 
issued February 25, 1936, provide that no extension 
of time for filing reports will be granted unless a 
tentative report is filed not later than the due date, 
and provide further that such a report must be 
accompanied by a payment of at least one-half of 
the tax that it is estimated will be ultimately due, 
and that the other one-half of such estimated tax 
shall be paid within thirty days after the due date 
for filing the report. 


Consolidated Reports 


Where a corporation owns or controls directly or 
indirectly a majority of the voting capital stock of 
another corporation or of other corporations subject 
to the tax, permission will be granted upon request 
to file a consolidated report showing the combined 
net income. (Sec. 5.) 

It is provided that such a report would be made 
subject to the provisions of the Act. It is difficult to 
foresee how this provision can be taken advantage 
of by corporations who are not permitted to file con- 
solidated Federal corporation income tax returns, 
because the net income taxable under the Act is 
based on the net income reported to the Federal 
Government. To file an intelligent and a proper 
consolidated report of net income, it would be nec- 
essary, of course, to eliminate inter-company trans- 
actions in order to arrive at the proper net income 
of the consolidated group. There are no provisions 
under the Act which would permit such a report to 
be filed except in instances where a similar privilege 
is granted by the Federal Government, because the 
tax payable to the State is based on the net income 
reported to the Federal Government. Where a 
group of such corporations would desire to file con- 
solidated reports with the State, the net income 
would not agree with that reported to the Federal 
Government on their separate Federal corporation 
income tax returns. Unless the Department of Rev- 
enue has the necessary authority to cover this sit- 
uation by regulations, it would seem that it would 
be impossible for corporations to file consolidated 
reports other than those who are permitted to file 
consolidated returns to the Federal Government. 

The Department of Revenue evidently is in agree- 
ment with this thought, because under date of Feb- 
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ruary 5, 1936, they issued a regulation dealing with 
the matter of the filing of consolidated reports under 
the Act. This ruling provides that consolidated re- 
ports of corporate net income may be made only by 
corporations making consolidated returns to the 
Federal Government for income tax purposes under 
Section 141 of the Revenue Act of 1934, as amended, 
and the Regulations thereunder. With the further 
provision that ail corporations included in the con- 
solidated return to the Federal Government must be 
subject to the provisions of the Pennsylvania Corpo- 
rate Net Income Tax in order to file a consolidated 
report in Pennsylvania. 


Failure to make original reports as required or 
making a knowingly false report entails a penalty of 
10 per cent of the tax determined to be due. (Sec. 4.) 


Relation to Federal Tax Liability 


When the entire business is conducted in Penn- 
sylvania, the net income for the purpose of the tax 
is the same as that returned to and ascertained by 
the Federal Government, except that any taxes paid 
to the Federal Government are deductible from the 
net income before the Pennsylvania tax is calcu- 


lated. (Sec. 2(1).) 


The regulations of the Department of Revenue 
issued February 25, 1936, provide that the term “net 
income” for Commonwealth purposes (for both cor- 
porations transacting their entire business within 
this Commonwealth and for corporations whose en- 
tire business is not transacted within this Common- 
wealth) is the same as the amount reported in Item 
27 of the Federal income tax report. 


This provision automatically includes in the 
amount subject to the State tax interest received 
from Liberty bonds and other Government securi- 
ties exempt from the Federal corporation income 
tax but not entirely exempt from Federal excess 
profits taxes. This provision would not appear to 
be in accordance with the intent of the Act. Aside 
from the question as to whether the State has a 
right to tax income from Federal securities, it would 
seem that it was not the intention of the legislators 
to tax such income because it is believed that it was 
intended only to tax that income reported to the 
Federal Government subject to the regular Federal 
corporation income tax. If such was the intent, then 
this regulation is not in accord with it, and the 
amount subject to the State tax should be the 
amount appearing on Line 30 of page 1 of the Fed- 
eral corporation income and excess profits tax 
return. 


If the Commissioner of Internal Revenue or any 
other agency or court of the United States makes 
changes in the amount of net income subject to tax, 
the amount taxable in Pennsylvania changes accord- 
ingly, and the corporation must within 30 days after 
receiving the final notice of the change by the Fed- 
eral Government make report under oath to the 
Department of Revenue of such change. Where 
changes result in an increase in the tax, the penalty 
for failure to report such changes is $5.00 for every 
day during which the corporation is in default. 


(Sec. 7(a).) 
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In case such changes result in an overpayment of 
taxes, relief can be had by petition to the Board of 
Finance and Revenue for a refund of taxes overpaid. 
Such petitions must be filed with the B oard within 
two years of the date of such changes or corrections. 
(Sec. 7(b).) 

The Act does not state that the amount of Penn- 
sylvania corporate income tax shall not be used as 
a deduction in determining net income when cal- 
culating the tax. In view of the fact that the tax is 
a deductible item in determining the net income 
returned to and ascertained by the Federal Govern- 
ment, it therefore automatically becomes a deduc- 
tion for the purpose of calculating the Pennsylvania 
Corporate Income Tax. 

Where the business of the corporation is con- 
ducted and transacted both in and out of Pennsyl- 
vania, the net income as defined in (1) is taken as a 
starting point. The Act provides for certain segre- 
gations, allocations and apportionments in order to 
determine the part of such total net income taxable 
in Pennsylvania. 


Capital Gains and Losses 


Gains from the sales of capital assets defined in 
the Act as consisting of real estate or tangible per- 
sonal property are segregated from the net income 
of the corporation and specifically allocated. [or 
example, if the gain comes from the sale of capital 
assets, consisting of real estate or tangible personal 
property located in Pennsylvania, the gain is allo- 

cated wholly as Pennsylvania net income. On the 

other hand, no part of the gain from the sale of such 
capital assets located outside of Pennsylvania is 
allocated as Pennsylvania net income. (Sec. 2(2) 
(a) (b).) 

There is no provision for segregating capital 
losses. Therefore, apparently, any losses from the 
sale of capital assets which have been deducted in 
determining the net income re- 
turned to and ascertained by the 
Federal Government remain ab- 
sorbed in “remainder of such net 
income” subject to the fractional 
apportionments. 

The capital gains included in the 
net income would naturally be the 
same as reported to the Federal 
Government, and the regulations of 
the i tage of Revenue issued 
February 25, 1936, so provide. The 
regulations further provide that the 
capital assets upon which the gain 
is computed for the purpose of 
allocating such gains in and out of 
Pennsylvania are the same capital 
assets except that intangibles such 
as stock, bonds, certificates, etc., 
are excluded. This regulation coin- 
cides with the language of the 
statute but, as aforesaid, makes 
an awkward situation because of 
the Federal definition of capital 
assets, 
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The regulations further provide as follows 


It must be remembered that in the computation of thie 
tax for a corporation not transacting its entire business 
within this Commonwealth, losses may be deducted from 
gains from the sale of capital assets, except that a loss in 
the sale of capital assets located outside of the Common- 
wealth cannot be deducted from any gain arising from thic 
sale of capital assets located within the Commonwealth. 


This regulation would seem to give some election 
as to the manner of handling losses from the sale 
of capital assets, namely, “losses may be deducted 
from gains”; for example, losses from sale of capital 
assets in Pennsylvania may or may not be deducted 
from gains from sale of capital assets in Pennsyl- 
vania, and, for example, losses from the sale of cap- 
ital assets located outside of Pennsylvania may or 
may not be deducted from gains from the sale of 
capital assets located outside of Pennsylvania. 


Determination of Income Within State 


After the gains, if any, from sales of capital assets 
have been segregated from the net income and spe- 
cifically allocated, the remainder of such net income 
is divided into three equal parts. There then is 
ascertained the proportion of each one of these 
parts that is applicable to Pennsylvania on the basis 
of the following fractions: 


Value of ‘Tangible Property 
located in Pennsylvania 





Value of Total Tangible 
Property everywhere 


X One-third of the remainder of such net income 
= First Taxable Part. 


Expenditures for wages, salaries, commissions 
and other compensation to employees in Penna. 


Total expenditures for wages, salaries, commis- 
sions and other compensation to .employees 
everywhere 





By Ewing Galloway, N. Y. 
Pennsylvania State Capitol at Harrisburg 
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X One-third of the remainder of such net income 
= Second Taxable Part. 


Gross Receipts from business 
assignable to Pennsylvania 


Gross Receipts from business 
everywhere 
X One-third of the remainder of such net income 
= Third Taxable Part. 


(Sec. 2(2)(c) (1) (2) (3).) 

Corporate Net Income Tax Report and the regu- 
lations provide that average values shall be used in 
the tangible property fraction. There does not ap- 
pear to be any support in the Act for the use of 
average values. 

The portion of the net income taxable in Penn- 
sylvania is then found by adding together the three 
taxable parts determined by the fractions plus the 
gains from the sales of capital assets that have pre- 
viously been segregated and specifically allocated 
to Pennsylvania. 

In cases when only two of the fractions are found 
to be applicable then the net income to be appor- 
tioned is divided into two equal parts and the appli- 
cable fractions applied thereto. If only one of the 
fractions is found to be applicable, then the entire 
net income to be apportioned is regarded as a whole 
and the applicable fraction is applied thereto. 
(Sec. 2(2).) 

The Act further provides that “a rule shall not be 
deemed to be inapplicable merely because all the 
tangible property or the expenditures of a corpora- 
tion for wages, salaries, commissions, or other com- 
pensation, or the gross receipts of the corporation 
are found to be situated, incurred, or received with- 
out the Commonwealth.” 

The Taxing Departments have not as yet pub- 
lished any official interpretation of these provisions, 
but it is believed that a proper interpretation of them 
is set forth in the following paragraphs: 

To illustrate the meaning of the first provision, 
suppose a given corporation, due to the nature of the 
business it transacts or otherwise has no tangible 
property anywhere, the net income would then be 
divided into two parts instead of three, and the 
applicable fractions would be applied to one-half of 
the net income. On the other hand, if the corpo- 
ration has tangible property somewhere but none in 
Pennsylvania, then the second provision would 
apply. The net income would be divided into three 
parts and the fraction of the third, apportionable on 
the basis of tangible property, would have zero for 
its numerator. Consequently, there would be no 
portion of the said one-third apportionable to Penn- 
sylvania. 

It is possible for both of these provisions to apply 
to a single corporation. For instance, a corporation 
may not have tangible property anywhere, in which 
event the net income would be divided into two 
parts. Then it is possible for the same corporation 
not to have, for example, any expenditures for 
wages, salaries, commissions and other compensa- 
tion to employees in Pennsylvania, in which event 
the one-half of the net income apportionable on the 
basis of expenditures for wages, etc., would have 
zero for its numerator. Consequently, no part of 
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the said one-half would be apportionable to Penn- 
sylvania. (Sec. 2 (2).) 

The Act provides that the amount assignable to 
Pennsylvania of expenditures of the corporation for 
wages, salaries, commissions or other compensation 
to its employees constituting the numerator of the 
second fraction shall be such expenditures for the 
taxable year as is represented by wages, salaries, 
commissions or other compensation of employees not 
chiefly situated at, connected with, or sent out from, 
premises for the transaction of business owned or 
rented by the corporation outside of Pennsylvania. 
(Sec. 2(2).) 

The item “gross receipts from business,” assign- 
able to Pennsylvania, constituting the numerator in 
the third fraction is defined in the Act to include (1) 
sales, except those negotiated or effected by agents 
or agencies chiefly situated at, connected with, or 
sent out from, premises for the transaction of busi- 
ness owned or rented by the corporation outside of 
Pennsylvania, and sales otherwise determined to be 
attributable to the business conducted on such prem- 
ises; and (2) rentals or royalties from property 
situated, or from the use of patents within Penn- 


sylvania. (Sec. 2(2).) 


If an office, warehouse or other place of business 
is maintained outside of Pennsylvania for the pur- 
pose of reducing its tax liability and the sales made 
therefrom are treated by the taxpayer as gross in- 
come from business outside of Pennsylvania, the 
Department of Revenue shall include such sales in 
the numerator of fraction No. 3 as gross income from 
business assignable to Pennsylvania. (Sec. 2(2).) 


The term “gross receipts from business” does not 
apparently include income realized from sale of cap- 
ital assets, income from securities (interest and divi- 
dends) and other miscellaneous items of income 
which are derived from other sources than those in- 
cluded in the definition of gross receipts. 


Meaning of the Term “Sales” 


The term “sales” as used in Section 2 of the Act 
is not defined in the Act. It is believed, however, 
that the term will be treated as meaning only sales 
of merchandise, materials, manufactured products, 
service or whatever commodity constitutes the cor- 
poration’s chief source of income, with the exception, 
however, that sales of securities by a corporation 
which does not or cannot. qualify with the Treasury 
Department of the United States for income tax 
purposes as a dealer in securities will not be con- 
sidered as “sales” for the purpose of apportioning 
the income even though such sales constitute the 
corporation’s chief business. To include the sales 
of securities in such cases as sales for the purpose 
of determining the numerator and denominator of 
the fraction applicable to the part of the income to 
be apportioned on the basis of sales might work 
a hardship on the corporation if such sales resulted 
in losses, because the losses from such sales in ex- 
cess of $2,000 would not be reflected in the net in- 
come subject to apportionment and the tax, unless 
there were gains from securities to offset such losses. 

(Continued on page 254) 




















































































































































































































ANY of the amendments made to the Cor- 
M poration Franchise Tax Law and the Per- 

sonal Income Tax Law by the New York 
State legislatures of 1934 and 1935 are technical in 
nature. It is my purpose to discuss only those 
changes made by the legislature for the two years 
which should be kept in mind when preparing re- 
turns pursuant to these laws. Sight should not be 
lost of the fact that our legislature is in the habit 
of amending the tax laws piecemeal somewhat after 
the manner followed by the Canadian Authorities 
with respect to their income tax laws. This pro- 
cedure is not at all similar to the procedure fol- 
lowed by the Federal Congress when it enacts 
Federal tax legislation. There we find that the laws 
are rewritten almost in their entirety. 

In discussing the various amendments to the 
Franchise Tax Law, I shall dwell only on those made 
to Article 9A. This is the one dealing with the 
tax on the ordinary business corporation. The 
amendments made by the Legislature of 1934 are 
not of particular interest to the accountant. How- 
ever, an amendment known as Chapter 431 of the 
Laws of 1934 which permits the dissolution of a 
corporation for non-payment of taxes after three 
years instead of five as theretofore is noteworthy. 
When we come to the changes made by the 1935 
legislature there are quite a few which are of inter- 
est. As we all know, the State of New York has 
a fiscal year beginning on July Ist and ending on 
the following June 30th. In attempting to arrive 
at a solution of the problem of balancing the State 
budget for the present fiscal year a broad policy of 
taxation was formulated. In this connection a 
change in the method of computing the franchise 
tax was enacted by the legislature. It was provided 
that beginning with the year 1936, franchise tax 
returns should be filed on May 15th instead of 
July lst as heretofore, and the legislature prescribed 
that upon the filing of these reports one-half of the 
tax but no less than $25 shall be paid at the time 

* Chairman of the Committee on State Taxation of the New York 
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of filing the return. This is a distinct departure 
from the practice of former years. Heretofore the 
tax was not payable until the January Ist following 
the filing of the return or, if a bill were rendered 
later than December 3rd, the tax was not due until 
thirty days after the date of the bill. Under the 
new procedure one-half of the tax, as I have said, 
will be paid with the return, and the other half will 
be paid in the same manner as the full tax was paid 
under earlier laws. This, therefore, brings forward 
into the fiscal year 1936 taxes which would ordinarily 
not have been collected until the fiscal year 1937. 


Change in Rate of Franchise Tax 

For the tax year beginning November 1, 1936,’ 
only, the rate of tax if it is based on net income, 
or if it is based on the so-called minimum salary 
method, will be 6 per cent instead of 4% per cent. 
The rate, if the tax is based on capital stock, remains 
the same as in the past as does the minimum tax of 
$25 and as heretofore the tax depends on that one 
of the 4 bases which yields the highest tax. Another 
amendment provides that there may not be deducted 
from gross income “interest on indebtedness to 
stockholders or shareholders, or members of their 
immediate families, except interest on moneys bor- 
rowed for ordinary expenses of the corporation.” 
This particular provision, however, does “not apply 
in computing the ‘entire net income’ of so-called 
investment trusts, corporate or non-corporate, 
whose principal business consists of holding, buying 
and selling for their own account securities of other 
corporations.” It was also provided that holding 
real estate in this state by a foreign corporation con- 
stitutes “doing business,” and that fiduciaries con- 
ducting the business of a corporation shall be taxable 
the same as if the business were conducted by offi 
cers or agents of the corporation. 

Before leaving the subject of these amendments 
to Article 9A of the Tax Law, may I call attention 
to one other matter. Heretofore a corporation filing 
a return on July lst reported income for any fiscal 
year ending on or before that day. Under the new 


1 This increased rate has just been extended for another year. 
ter 125, Laws of 1936. 
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law, even though returns are due on May 15th, that 
procedure has not been changed. It has been pro- 
vided that where a corporation’s fiscal year ends 
after February 28th and before July 1st, it may file 
its return thirty days after the Federal return is 
filed and thus the net income to be reported, even 
though returns are due 6n May 15th, is for any fiscal 
year ending between July 31st of the preceding year 
and June 30th of the particular year in which the 
franchise tax return is due. 

Heretofore an application for revision of the fran- 
chise tax had to be made within one year from the 
time any account was audited and stated, but under 
the new law where no account is audited and stated, 
an application for revision may be made within 
eighteen months after the filing of the report and 
the payment of the tax shown thereby. This eight- 
een months provision evidently covers the case of a 
corporation filing a return and paying a tax based 
thereon in full at the time of the filing of the return. 
It should be noted that although in the past no 
particular form was required for making the appli- 
cation for revision of the franchise tax, a printed 
form has been made available. It is known as 


Form 7 C. T. 


Personal Income Tax Changes 


E COME now tto the personal income tax. 

The 1934 legislature amended the law so that 
in the case of property transferred to a partnership 
the basis would be the same as the basis of the trans- 
feror. It also provided that if any exchange of prop- 
erty would ordinarily be non-taxable under the terms 
of the income tax law, it would be converted into 
a taxable one if the property transferred was sold 
within six months after its transfer. There were 
added to the items not deductible under the income 
tax law, those items, which would otherwise be 
allowable as deductions, which are allowable to in- 
come not required to be included in gross income 
for the purpose of the income tax, unless the Tax 
Commission should allow the deductions by regula- 
tion. The Tax Commission was given the power 
to make regulations for the apportionment or allo- 
cation of these deductions as between income which 
would be required to be included in gross income 
and income which would not be required to be so 
included. During the past vear the commission has 
made ample use of this discretionary power. 

Another innovation made in the personal income 
tax law, beginning with 1934, was with respect to 
the normal tax and that is that the normal tax may 
not be less than 2 per cent of the net income com- 
puted without reference to gains or losses on the 
sale of real and personal property not connected 
with the taxpayer’s trade or business. 

We come now to the amendments made by the 
legislature in 1935. The Emergency Tax of 1 per 
cent was continued for taxpayers filing returns in 
1936.2, The rates were changed commencing with 
returns for any taxable year begininng on or after 
October 1, 1934. The rates are as follows: 


2 per cent on the first $1.000 above the exemptions, 
3 per cent on the next $2,000 


2 This rate has just been extended for another year. Chapter 127, 
Laws of 1936. 
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4 per cent on the next $2,000 

5 per cent on the next $2,009 

6 per cent on the next $2,000, and 

7 per cent on the entire excess. 
The minimum normal tax of 2 per cent was con- 
tinued and, in fact, it was made a permanent part 
of the act. It applies only in those cases where re- 
turns are required to be filed. 

Heretofore every taxpayer having a net income 
for the taxable year of more than $1,000, if single, 
or more than $2,500, if married, was required to file 
a return. Under an amendment made by the 1935 
legislature this requirement is unchanged except for 
the fact that the net income should be computed 
without reference to the capital gain or loss provi- 
sions of Section 351. Now Section 351 is the sec- 
tion which contains the provision for the minimum 
normal tax of 2 per cent, and as has been stated 
this tax is based on net income computed without 
reference to gains or losses on the sale of real and 
personal property not connected with the taxpayer’s 
trade or business. The amendment stating the re- 
quirements for filing returns, therefore, means that 
the net income to be considered in arriving at a 
decision as to whether or not a return is to be filed, 
is the net income, taking into account capital gains 
and losses. If a taxpayer has a salary income of 
$4,500, has no other income, and has a loss of $5,000 
on the sale of securities, he has a net loss of $500 
and is not required to file a return. That being the 
case he does not have to pay the minimum normal 
tax. Another taxpayer, a single individual, let us 
say, having the same salary income but having a 
net loss from the sale of securities of $3,300, must 
file a return, his net income being over $1,000 and 
he must pay the minimum normal tax which will 
amount to $70. Please note that anyone having a 
gross income of $5,000 or more must file a return 
no matter what his net income may be. 

In keeping with the policy of bringing forward 
from one fiscal year to the previous fiscal year, a 
part of the tax which would ordinarily be collected 
in the later one, the law was changed so that the 
second installment of the tax becomes due two 
months after the filing of the return instead of 
three months. 


Changes to Conform With Federal Law 


Beginning with the year 1936, salary information 
returns and nonresident withholding returns are due 
on February 15th instead of on April 15th as in the 
past. This change, and a few others which I shall 
now detail, were made in order to bring the State 
Income Tax Law in conformity with the Federal 
Tax Law. For instance, it is provided that “In the 
case of the death of a taxpayer there shall be included 
in computing net income for the taxable period in 
which falls the date of his death, amounts accrued 
up to the date of his death if not otherwise properly 
includible in respect of such period or a prior period, 
and there shall be allowed for the same period amounts 
deductible under section three hundred and sixty of 
this. chapter accrued up to the date of his death 
if not otherwise properly allowable in respect of 
such period or a prior period.” In the case of install- 

(Continued on page 250) 

































































































































































































































































































Ii Budget for 1936 was adopted by the Union 
Lot Soviet Socialist Republics on January 16, 
“™ 1936.1 It is a “unified” budget, which includes 
not only the budget of the federal government but 
of the seven federated republics? (equivalent to the 
“states” in U.S. A.) as well. The federated repub- 
lics are not entitled to raise taxes of their own; they 
simply share in the proceeds from the federal sales 
tax.* 

In addition, the local bodies carry a budget of 
16,732,427,000 rubles which is mostly defrayed by 
grants (12,456,484,000 r.) from the federal budget 
(chiefly by means of sharing in the proceeds from 
the sales tax) and partly by special taxes. The col- 
lection of these taxes has been assigned to local 
bodies in order to increase their interest in proper 
collection. The chief of such “federally prescribed 
but locally collected” taxes are: (1) the progressive 
personal income tax, chiefly on wages and salaries 
and with highly progressive rates for other incomes ; 
(2) estate tax and tax on gifts (its yield is insignifi- 
cant, since all securities and bank deposits are free) ; 
(3) tax on admission to movies; (4) market admis- 
sion tax; (5) local tax on buildings and land rent; 
(6) fees; (7) agricultural tax; and (8) some minor 
taxes. 


Increased Revenues Anticipated 
from High Sales Tax 


UT practically the whole budget of USSR is 

based on the collection of a high sales tax. 
There is a considerable increase in the yield of this 
tax in comparison with the year 1935. Since no 
increase in the rates is contemplated, the additional 
estimated revenue signifies expectation of much 
larger consumption of necessaries of life. As may 





* Professor at Northwestern University (since 1930); formerly at the 
University of Moscow, Russia (1903-28) and Graz, Austria (1929-30); 
temporarily lecturer at the London School of Economics (1928) and 
University of Chicago (1929); honorary Doctor of Munich University ; 
in Tsarist times, member of the Council (Board of Directors) of the Im- 
perial Bank of Russia; under the Soviet regime, president of the Finan- 
cial Section of the Institute of Economic Research and economic 
consultant to the Commissariat (Ministry) of Finance and other institu- 
tions of Soviet Russia; author of numerous books and articles on public 
finance in various languages. 





Soviet Russia’s Unified 


Budget for 1936 


Huge military expenditures as 
well as increased outlay for 
social and cultural projects are 
outstanding features 


By PAUL HAENSEL, LL. D.°* 


be seen from the table of revenues, the sales tax 
falls chiefly on breadstuffs, alcohol, sugar, naphtha 
oil, cotton, meat and vegetable oil, which are re- 
sponsible for about 76 per cent of total collection 
of the sales tax. On the other hand, the budget 
does not disclose the burden of the heavy agricul- 
tural taxes in kind (in form of compulsory deliv- 
eries, etc.) 

Next in importance are the payroll taxes. They 
amount from 15.7 to 21.6 per cent of the payrolls, 
according to risk involved. This includes insurance 
against sickness, accident, and old-age but in no 
case unemployment relief. Unemployment is ofh- 
cially eliminated. The collection of payroll taxes is 
done separately through the Board of Social Secu- 
rity, and the expenditure is regulated by a separate 
budget (6,079,000,000 r. in 1935). The unified budget 
reflects this collection only in part, namely, in the 
share to the amount of 3,150,000,000 rubles in reve- 
nue (cf. table, item 4) and in expenditures on cultural 
matters and social security. (See footnote “h” of 
table.) 

Other taxes raised in favor of the unified budget 
have only a small fiscal importance, although they 
represent heavy direct taxes, like the taxes for de- 
fraying cost of housing and cultural development 
(see table, item 8 of “Revenues”). This tax is col- 
lected by means of deductions from wages and sal- 
aries and is 1 per cent for monthly wages of 201 
rubles, 1.66 per cent for wages of 300 rubles and 
3.3 per cent for wages above 600 rubles.> An income 
tax, the proceeds of which devolve to the local bud- 
gets, practically doubles the tax for housing and 
cultural development. 

Fiscally insignificant are dividends paid by the 
enormous governmentally owned Soviet industry 
(dividends include the income tax from them as 
well). The turnover tax (5-10 per cent) on state 


1 Tevestia, January 18, 1936. 


Russia proper, Ukraine, White Russia, Transcaucasia, Urzekistan, 


Tadshikistan and Turkmenistan. See my book, “The Economic Policy 
of Soviet Russia’, London, King, 1930 p. 1. 


3? The organization of the sales tax in Soviet Russia is described by 


me in The Tax Magazine, January, 1936 


*See my article in the January, 1936, issue of The Tax Magazine. 
5 Tzvestia, January 15, 1935. 
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RUSSIA’S BUDGET FOR 1936 


THE UNIFIED BUDGET OF USSR 






(In thousands of rubles *) 











BUDGET ESTIMATES 





SOURCES OF REVENUE For 1936 For 1935 
1. “Te CARR WEE ccm trc acs asdancas 62,690,000 52,025,700 
2, Dividends from profits in govern- 
mentally owned industries® ........ 3,188,310 1,725,741 
3, Income tax and other taxes from 
socialized undertakings and indus- 
po = aaa I pee it 798,520 699,150 
4, Payments of Social Insurance Board 
in aid of government ne on 
social services .......... 3,150,000 1,758,360 
5. Investment of idle funds in govern- 
ment securities® ......... 1,200,000 865,000 
6. Other revenues from socialized or- 
ee Rr tee 92,000 16,300 
7. Proceeds of new government loans. 3,950,000 3,550,000 
8. Special taxest Bee arnt oe ; 2,130,080 2,182,750 
9, Custom receipts .......... 820,000 300,000 
10. Coinage revenue ...... ae 20,000 25,000 
11. Miscellaneous revenue .......... 676,118 452,550 
Total of Revenues ..........%. 78,715,028 63,600,551 


® According to the law of November 14, 1935, an American dollar is 
exchanged for five rubles beginning January 1, 1936. In reality the 
purchasing power of the ruble is lower. 

>The estimated sales tax in 1936 includes anticipated collections 
from various commodities as follows (figures, as in the table above, are 
in thousands of rubles): breadstuffs, 21,200,000; alcohol, 6,000,000; 
vegetable oil, 2,660,000; sugar, 5,900,000 ; meat, 3,025,000; cotton, 
4,200,000; naphtha oil, 4, 670,00 0. 

¢ By separate industries, the dividends from governmentally owned 
industries are itemized as follows, in thousands of rubles: 


1936 1935 

Heavy industry . 873,600 404,100 
Light industry 370,000 34,600 
Food industry 868,800 202,300 
Timber industry .. 13,000 2,500 
Local industry ; Sheek : 94,424 46,310 
Movies and photo industry .. ; ; : 2,600 690 
Agricultural anicunaiaiiee Nyaa ye eee Re oaks 17,531 20,942 
Railroads 1k ok pe UE DN Airs ee ney 100,000 347,700 
Other transpor tation ~ oe ne 12,300 2,200 
Communications (post, telegraph, radio)......... 1,200 36,400 
Trade and collection of raw materials ...... 45,860 80,600 
Foreign trade organs .......... Se 10,600 
ES eS ar ee eee ee ee 423,900 303,750 
I RSPR, tN ect ones ren Mate Ae 220,000 162,000 
NCU rr ROMINININ 90.0)5 0's osteig Sie. os seein socara wie. os eta 99,995 71,049 

MOI 6.65582 royce ie osekes coe eee 3,188,310 1,725,741 


4Taxes from socialized undertakings and organizations are itemized 
as follows in thousands of rubles: 


1936 1935 

Income tax from cooperatives .. mae 48,985 113,240 
Tax from non-merchandise operations, i. e., from 
turnover of state barber shops, tailoring, mend- 

ing, laundries, etc. 2 260,370 300,000 

Tax on collective farms ; 449,950 262,250 

Turnover tax (1%) on governmentally owned farms 39,215 23,660 

EMRE sar Sos ree end de se Smee ea a ee te 798,520 699,150 




















PRELIMINARY 
a a abe ry OF 
EST ACT 
MAT EXPENDITURES 
EXPENDITURES FOR 1936 IN 1935 
1. National economy ............ 37,583,501 34,893,000 
2. Cultural projects and social security® 6,509,470 5,081,000 
3. Army, navy and air defense 14,815,500 8,200,000 
4. Commissariat ‘ada of Interior 
(former GPU!) .. NA hte 2,110,900 1,628,000 
5. General administration ............ 970,902 877,000 
6. Grants to local budgets ........... 12,456,484 8,454,000 
7. Public debt service er. aes 2,701,529 1,991,000 
8. Other expenditures 1,566,742 2,848,000 
Total Expenditures . 78,715,028) 63,972,000 


e Revenues from investment of idle (accumulated) funds are itemized 


as follows, in thousands of rubles: 


1936 1935 
Government Insurance Board .................. 400,000 340,000 
Government savings Danks .«. .. ooo. ei cee sive 800,000 525,000 








SY hic taster cote patie aig Seco cies 1,200,000 865,000 


f Special taxes are itemized as follows, in thousands of rubles: 


: 1936 1935 

Agricultural tax from members of snamieaiie farms 

and from individual peasants ae 650,080 737,750 
Tax on city population for defraying cost of hous- 

ing and cultural development (a progressive in- 

come tax) in cities .. 950,000 $30,000 
Tax on rural population for defraying cost of hous- 

ing and cultural development in rural districts 

(poll and income tax) Cepia one 530,000 615,000 

MMII <2. 3. 3 von easleaee co ioke eer a Ree aS 2,130,080 


2,182,750 


& The national economy expenditures for 1935 are itemized as follows, 
in thousands of rubles: On governmentally owned industry which 
includes heavy industry (10,160,800 r.), 14,076,110; agriculture, which 
includes state farms (1,825,000 r.), 7,700,691; government owned trans- 
portation, post, etc., which includes railroads (4,212,400 r.), 7,907,450; 
other government enterprises, which includes trade (4,212,400 r.), 
7,899,250. 

h Expenditures under this classification are as follows: 


1. Education.—Out of total expenditures by the state and local bodies 
and the Social Security Board of 12,121,000,000 rubles, the Unitied 
Budget carries 4,918,073,000. 

2. Health.—Out of total expenditures of 6,215,000,000 rubles, the 
Unified Budget carries 1,472,191,000. 


3. Physical Education (sports, etc.).—Out of a total of 76,800,000 
rubles, the Unified Budget carries 29,188,000. 

4. Social Security and Labor Protection.-Out of a total of 
2,879,000,000, the Unified Budget carries 90,018,000. 


' In 1934 the GPU (political police) was renamed and functions now 
under the name of Commissariat of the Interior under a somewhat 
changed statute. 

J Out of this total 61,517,799,000 rubles pertain to the federal budget, 
4,740,745,000 to the budget of the seven Republics in the Soviet Union 
and 12,456,484,000 rubles to grants to local bodies. 











barber shops, laundries and similar shops yields 
about one-third of what is paid in the form of all 
dividends and income tax from the heavy industry. 
“ the last five years the Treasury has paid about 

28,000,000,000 rubles in financing national economy 
(in addition to accumulations within the industry) 
and still the drain on the Treasury is constantly in- 
creasing every year without any appreciable return 
from this investment. In 1936 the heavy industry 
alone requires an expenditure of 10,160,800,000 
rubles for further investment and for “subsidies” 
(losses) at a time when its total dividends amount 
to only 873,600,000 rubles (see table, footnotes “c” 
and “g”). Just as great is the discrepancy in the 
meagre revenue derived from railroads and the 
enormous expenditure on them, and we find the 
same picture with other kinds of state transportation 
and communications. 

Most striking is the expenditure on the Soviet 
Army and Navy, amounting to 14,815,500,000 rubles. 
No country ever spent in peace time so much on 








armaments and nowhere does this kind of expendi- 
ture play such an important role in the total of 
governmental expenditures as in Soviet Russia, if 
we deduct from the total such items which are in- 
herent in the socialistic order and are cared for in 
the capitalistic society by private initiative. The 
announcement of this stupendous sum was met with 
prolonged applause in the Congress of the Soviets, 
and all the deputies most heartily endorsed the enor- 
mous increase of expenditure on armaments. Asa 
matter of fact, the actual expenditure on armaments 
is much greater, because considerable sums are hid- 
den in the item of expenditure on industry. 

Very significant is the amazingly large expendi- 
ture on the Commissariat of the Interior, which, in 
substance, means on political police; it is more than 
twice as much as on all other vast administration by 
the Soviet state. 

A heavy burden is also the Public Debt Service 
In spite of the fact that practically all Soviet loans 

(Continued on page 252) 













































































































































































































































































































































































































Under the 


New York ‘Tax Law 


By W. EARL SMITH* 


F the many sections of the Tax Law of New 
() York State which have begged interpretation, 

perhaps none have been so sadly neglected as 
those providing for the measure and computation of 
franchise taxes on corporations according to the 
minimum methods. For want of judicial interpreta- 
tion the Tax Commission is frequently left to its 
own devices, naturally and usually, much to the cha- 
grin of the taxpayer. 

One section in particular, Section 214(10) Laws of 
1909, Chapter 61 as amended, providing for a = 
to be measured upon the value of issued stock, 
certain instances, and stating in the alternative that 
such value shall not be less than its “market” value, 
is particularly annoying when the Tax Commission 
chooses to claim an apparently unauthorized alterna- 
tive, and select as its market value, the price at which 
a few shares of the stock were sold on the Stock 
Exchange during a period of wild speculation or 
market inflation. 

It would seem more reasonable that if a stock 
market quotation is to be considered at all, it should 
be taken as indicative, and only as indicative, if evi- 
dence at all, of the value of the entire stock of the 
capital structure of the corporation for tax purposes. 
A quotation selected, should there be no other means 
of determining market value readily, might well be 
tempered by a multitude of considerations, such as, 
the quantity offered as compared with the entire 
capital structure, the general condition of the mar- 
ket, the actual value of the assets represented by the 
share stock, and the many other varied factors which 
influence price upon a given market. In no event 
should a quotation be considered conclusive as to 
value. 

It is fundamental that, in order to have a “market 
price” or “market value” a buver must be under no 
compulsion to buy and the seller under no compul- 
sion to sell. We must, moreover, have the entire 
parcel offered for sale and not just a minor portion 
of the same. In this respect, the sale of a few 





* Of the New York Bar; former deputy New York State attorney 
general, and former special assistant to the Attorney General, Tax Sec- 
tion, Dept. of Justice. 





Market Value of Stocks 
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shares of stock of a corporation is analogous to the 
situation where a small portion of a large parcel of 
land is sold to a very anxious buyer. The price so 
paid by the buyer could hardly be considered as 
indicating a proportionate part of the “market value” 
of the entire parcel. The price on the market may 
well be due to considerations other than the actual 
value of the stock. It is common knowledge that 
the wild speculation which takes place during pe- 
riods of stock inflation is always attended by much 
forced buying as well as purchases based, not on the 
intrinsic value of the stock, but on the prospect of 
future earnings. 


It has been recognized by the Attorney General 
of the State of New York, speaking for the Tax 
Commission, that there is frequently little relation 
between the actual value of stock and the price 
quoted on the New York Stock Exchange. ‘The 
Attorney General in his brief in contending for the 
Tax Commission in the case of Plaut v. Lynch et al., 
248 N. Y. Supp. 61, before the Appellate Division 
for the Third Department as well as before the 
Court of Appeals stated: 

It will be remembered that in a period concluded about 
October 1929 there was ascribed to very many stocks a 
“good will” value quite disproportionate to any net earn- 
ings theretofore manifested * * *. It is equally a fact 
that there has been a serious decline of “good will” value 
for many stocks which have continued unchanged for their 
net earnings and capital. 

In People ex rel. City Investing Co. v. Saxe, 163 
N. Y. Supp. 942, p. 944, the Appellate Division of the 
Supreme Court of New York declares “it is a well 
known fact that * * * the sales price of stock 
does not always represent its true value.” Also in 
Paterno’s Estate, 169 N. Y. Supp. 765, that Court 
observed that “a forced sale is no indication of mar- 
ket value.” And again in the cases of In re N. Y. 
W.& B. Ry. Co., 135 N. Y. Supp. 234, at page 239, and 
In re Block Bounded by Avenue A. etc., 122 N. Y. 
Supp. 321, 333, the Court held that neither buyer 
nor seller can be under any obligations to buy or 
sell in order that a fair market value be created and 
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that a market price is in no way conclusive as to 
market value. 

Other Courts have, with reference to the situation 
under which stock was purchased and sold in simi- 
lar cases made identical observations. In Palmer v. 
Penobscot Lumbering Association, 38 Atlantic 108, 
the Supreme Judicial Court of Maine defined “mar- 
ket value” as follows: 

The term “market value” or ‘market price” * * * is 

not what could be obtained for it under peculiar circum- 
stances, when, by reason of the necessities of another, 
more than a fair price could be realized, Chase v. City of 
Portland, 86 Me. 367, 29 Atl. 1104, and cases cited as stated 
in the rule given, it is the “real market price” and not the 
speculative value. 
The United States Circuit Court of Appeals for the 
Eighth Circuit in Henry v. North American Ry. Con- 
struction Co., 158 Fed. 79 (CCA-8), reached a simi- 
lar conclusion: 

Where a given article or commodity, or stocks and bonds 
of an association or corporation, have been sold in market, 
or there is an established demand therefor, this may be 
shown as a means of fixing its value * * *; but even this 
may not be conclusive in the sense of a conclusive legal 
presumption. It stands as a criterion of value because it 
is a common test of the ability to purchase the thing. 
In such cases, what is called the “market price” or the 
quotations of the articles for a given day, is not the only 
evidence of value. The true value may be drawn from 
other sources 3 Sutherland on Damages (3rd Ed.), p. 
1894; Sedgwick on Damages (8th Ed.), Sec. 250; 2 Cook 
on Corporations (4th Ed.), Sec. 581; Colebrook on Collat- 
eral Securities (2nd Ed.) 546; 2 Clark & Marshall on Pri- 
vate Corporations, p. 1170. 


Wisconsin Privilege Dividend Tax Held 
Valid by State Supreme Court 


HE Wisconsin dividend tax of 2% per cent 
payable by corporations “for the privilege of 
declaring and receiving dividends,” which, 
though otherwise judicially construed, operates as 
a tax upon stockholders since the amount of the 
tax is required to be deducted by every corpora- 
tion from dividends payable either to residents or 
nonresidents of the State, was held to be valid in 
a unanimous decision of the Wisconsin Supreme 
Court in the case of State ex rel. Froedtert Grain & 
Malting Company, Inc. v. Tax Commission of Wis- 
consin, March 3, 1936 (CCH Wisconsin CT, p. 1851). 
The grounds upon which the tax was claimed to 
be invalid included the following: (1) It purports 
to impose a tax upon something that is not a priv- 
ilege but a right; (2) it impairs the obligation of 
the contract of the corporation with its stockholders, 
especially as to its preferred stockholders; (3) if 
valid as to residents of the State it is unconstitu- 
tional as to nonresident stockholders; (4) it imposes 
upon corporations a burden of labor and incidental 
expense that renders it violative of the prohibition 
of the United States and State constitutions against 
taking property without due process of law; (5) it vio- 
lates the equal privilege clause of the Fourteenth 
\mendment to the Federal Constitution; (6) the 
law is so indefinite and uncertain in its terms as to 
be void independent of constitutional objections. 






WISCONSIN DIVIDEND TAX HELD VALID 213 


It is reasonable to conclude the legislature in- 
tended the tax to be assessed on the actual value 
of the stock (Lorenno Co. v. Morgan, 66 N. Y. Supp. 
823). Moreover, it is apparent that when the legis- 
lature used the words “market value” in Section 
214(10) it did not have in mind an absurd value 
appearing by quotations resulting from a highly 
speculative valuation in a bewildered stock exchange, 
but rather the true and intrinsic worth of the shares, 
for only by such means could a proper and uniform 
tax be assessed upon the corporation whose only 
interest is in carrying on a legitimate business in the 
State of New York and which has in no respect a 
responsibility for the prices quoted by a certain few 
holders of a minority of shares on an exchange. In 
the case of McGarry v. Superior Portland Cement 
Company, 163 Pacific 928, the Supreme Court of 
Washington stated: 

The words “market price” have no hard and fast mean- 
ing. There is no magic in the term. When it becomes a 
subject of legal controversy, it will be given that meaning 
which will best serve the purpose and intent of those who 
“aa, = * * 
and it is a reasonable conclusion that intrinsic worth 
of the assets and good will of the corporation and 
not exchange quotations must govern in every such 
case under the aforementioned section of the Tax 
Law. (People ex rel. N. Y. Dock Co. v. Cantor, 208 
Appellate Division 52, 203 N. Y. Supp. 424, at 428, 
Plaut v. Lynch, supra.) 


All of the allegations in opposition to the tax are 
held either to be without merit from a legal stand- 
point or not to present a justiciable question. The 
tax is determined to be “an excise tax imposed upon 
the devolution of income derived from business 
within the State,” and, on authority of Barnes v. The 
Railroads, 84 U. S. 294, imosed in effect directly on 
the corporation. “If the State has power to tax,” 
the opinion says, “no preexisting contract in relation 
to the subject of the tax can operate to invalidate 
taxation of the subject under the contract clause of 
the United States Constitution.” Being construed 
to be an excise tax and not a property tax on the 
corporation, the Court holds it is not a tax upon 
a debt due from the corporation to the stockholder 
and as such taxable only by the State of the stock- 
holder’s residence. As to the claim that the tax 
imposes a burden of labor and incidental expense 
that constitutes taking of property without due 
process, the opinion states that this point is suffi- 
ciently met by the decision of the United States 
Supreme Court in Travis v. Yale & Towne Mfg. Co., 
252 U. S. 60, 64 L. Ed. 460. Answering the contention 
that the tax violates the equality clause of the Four- 
teenth amendment, the Court holds that whether 
considered from the standpoint of the corporation 
or its stockholders, the statute is within the require- 
ment stated in Kentucky Railroad Tax Cases, 115 
U.S. 321; 29 L. Ed. 414, which is as follows: “The 
rule of equality, in respect to the subject, only 
requires the same means and methods to be applied 
impartially to all the constituents of each class, so 























































































































































































































































































































































































that the law shall operate equally and uniformly 
upon all persons in similar circumstances.” The 
Court finds that the law not to be so indefinite and 
uncertain as to cause any greater difficulties in 
administration than are encountered under the in- 
come tax statute. 






West Virginia Chain Store Tax Bolstered 
by Supreme Court Decisions 


HE methods employed by two oil refining com- 
panies in the hope of avoiding the West Virginia 
chain store tax were made ineffective by the deci- 
sion of the United States Supreme Court in Gulf 


Refining Co. v. Fox and Ashland Refining Co. v. Fox, 
March 2, 1936. 


The suits were brought to restrain enforcement of 
the West Virginia Chain Store Tax Act,’ imposing 
a graduated license fee? upon “stores,” which are 
defined as including any mercantile establishments 
“which are owned, operated, maintained and/or con- 
trolled by the same person, firm, corporation, co- 
partnership or association.” ~ 


\ decision of the United States Supreme Court in 
Fox v. Standard Oil Company of New Jersey, January 
14, 1935, upheld the constitutional validity of the 
West Virginia statute and also decided that filling 
stations were stores or mercantile establishments 
within its purview. There remained, however, the 
question whether certain filling stations, particularly 
described, were stores belonging to, operated or 
controlled by the Gulf Refining Co. and Ashland 
Refining Co. 

The question in the case of the Gulf Refining Co. 
related to 568 filling stations operated under par- 
ticular arrangements with “authorized licensed deal- 
ers.” These arrangements were evidenced by a 
lease of the premises to the dealer by the company, 

1 license by the company to the dealer for retail 
nie of the company’s products on the premises, a 
contract for sales by the company to the dealer, and 

various receipts for equipment and forms of riders. 
The U. S. District Court, So. Dist. of West. Va., 
decided that the stations were controlled by the 


Gulf Refining Company within the meaning of the 
statute. 


In the case of the Ashland Refining Company, the 
question related to 82 filling stations. The company 
conceded that by the original leases and agency 
agreements covering these stations the dealer was 
made the agent of the company and sold its products 
on a consignment basis. But the company contended 
that, before the taxing statute was enacted, the 
parties had abandoned that arrangement and that 
the company was selling its products outright to the 
dealers and was not exercising control over the 
stations. The modification of the earlier agreements 
was not in writing but was shown by a stipulation 


1 Acts of 1933, chapter 36; enacted March 17, 1933 
by the Governor; first put into effect May 8, 1933. 

2 The annual fee, depending upon the number of stores, is as follows: 
1 store, $2; 2 to 5 stores, $5 each; 6 to 10 stores, $10 each; 11 to 15 
stores, $20 each; 16 to 20 stores, $30 each; 21 to 30 stores, $35 each; 
31 to 50 stores, $100 each; 51 to 75 stores, $200 each; 76 or more stores, 
$250 each. 


311 Fed. Supp. 425, decided July 11, 1935. 


, Without approval 
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of facts. The District Court, however, decided that 
the stations were still operated or controlled by the 
company within the meaning of the Act.‘ 

The United States Supreme Court upon review 
of these decisions found no sufficient grounds for 
disturbing the rulings of the District Court, and 
severally affirmed the decrees. 





Regulations Governing Payroll Tax 


Under the Social Security Act 
ge wg LATIONS relating to the payroll tax under 


Title IX of the Social Security Act, designated 
as Regulations 90, have been issued by the Bureau 


of Internal Revenue. The tax to which the regula- 
tions applies is effective for the calendar year 1936, 
but the first return is not due until January 1, 1937. 
Hence employers will have ample opportunity to 
become acquainted with the requirements of the law 
and the Bureau’s interpretation thereof before the 
return for this year is prepared. The tax is due and 
payable at the same time the return is due. At the 
option of the taxpayer, the tax is payable in four 
equal installments. Form 940, on which returns 
are required to be made, is now in course of prepara- 
tion and will be available well in advance of the due 
date of the return. Following is an official summary 
of the main features of Regulations 90: 


Employers and Employees 


Commencing with the calendar year 1936, every person 
who employs eight or more individuals on a total of 20 
or more calendar days during a calendar year, each such 
day being in a different calendar week, is, with certain 
exceptions, an employer subject to the tax imposed for 
each such calendar year by Title IX of the Social Secu- 
rity Act. 

The weeks in each of which occurs a day on which 
eight or more individuals are employed need not be con- 
secutive nor is it necessary that the individuals so em- 
ployed be the same individuals nor that they be employed 
at the same moment of time or for any particular length 
of time or on any particular basis of compensation. 

It is sufficient if the total number of individuals em- 
ployed during the 24 hours of a calendar day is eight or 
more, regardless of the period of service during that day 
or the basis of compensation. No employee is counted, 
however, unless he is engaged in the performance of 
services within the United States; that is, any of the sev- 
eral States, the District of Columbia, or the Territories 
of Alaska and Hawaii. 

To the extent that an employee performs services out- 
side of the United States he will not be counted for the 
purpose of determining whether the person who employs 
him is an “employer” within the meaning of the Act and 
remuneration payable to the employee for services per- 
formed outside of the United States is excluded from the 
computation of wages upon which his employer’s tax is 
based. 

Even if an “employer” is not subject to any state unem- 
ployment insurance law, he is nevertheless subject to the 
tax. 

Generally the relationship of employer and employe: 
exists when the person for whom services are performed 
has the right to control and direct the individual who 
performs the services, not only as to the result to b« 
accomplished by the work but also as to the details and 
means by which that result is accomplished. That is, an 
employee is subject to the will and control of the em- 


ployer not only as to what shall be done but how it shall 
be done. 


(Continued on page 245) 
411 Fed. Supp. 431. 
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FEDERAL TAX ADMINISTRATION 


Roswell Magill, Professor of Law, Columbia 
University School of Law 


Reprinted from The Annals of the Ameri- 
can Academy of Political and Social 
Science, Philadelphia, 
January, 1936 


This article will, in general, take a tele- 
scopic rather than a microscopic view of 
the Bureau of Internal Revenue, discussing 
some of the major problems of Federal tax 
administration which confront it, with only 
such a recital of the general features of the 
ganization for administration as is abso- 
lutely requisite to the discussion. The 
layman thinks of the Bureau of Internal 
Revenue as administering two or three 
taxes, such as an income tax, an estate tax, 
a tobacco tax, and a gasoline tax; actually 
it administers around sixty. A limitation 
of this paper to the income tax will bring 
into focus the major problems of Federal 
tax administration, including some prob- 
lems peculiar to this form of taxation. 
Moreover since the income tax is the great- 
est single source of Federal revenue and 
through it the Treasury comes into con- 
tact directly with far more individuals than 
through any other tax, its administration is 
a major concern of the Treasury and of 
business men generally. The great major- 
ity of the returns in number, 2,250,000 indi- 
vidual returns of the smaller taxpayers, 
are audited and disposed of in the local 
collector’s office, where they are filed by 
the taxpayers. The returns involving the 
larger income are given a field audit. Any 
determination is reviewed in the office 
several times. In a contested case, the 
liability is determined normally in Wash- 
ington. 

The main functions of the Bureau of In- 
ternal Revenue are essentially two: (1) the 
lunction of determining and collecting the 
tax in individual cases; and (2) the function 
of interpreting the revenue laws for the 
information of taxpayers generally. The 
‘ederal administration, unlike the state, 
has given this second function paramount 
Importance rather than regard it as sub- 
sidiary and surrender the task to the courts. 
he Commissioner interprets at length 
Many of the provisions of the law which 
confer upon him no special direction to do 
so, under his general power to formulate 
regulations. His interpretation may well 


be upset by the courts, but meanwhile it 
represents the line to which revenue agents 
and taxpayers alike are required to hew. 


The administrative point of view is ex- 
emplified further in the publication of 
Treasury rulings in particular taxpayers’ 
cases, whenever these rulings are deemed 
to have general significance. The underly- 
ing theory is, of course, that every taxpayer 
should be given the advantage of any rul- 
ing of general application made in anoth- 
er’s case. No one could quarrel with the 
fairness of this philosophy. In the day-by- 
day administration of the revenue law, it 
will inevitably lead to centralization of au- 
thority. It is not at all feasible to permit 
subordinate officials in the field to issue 
rulings of general application, interpreting 
a complicated and often ambiguous stat- 
ute. By the same philosophy a case is not 
settled until it is settled right. On the tax- 
payer’s side, in a case of consequence, liti- 
gation often promises a more satisfactory 
solution than can be hoped for from the 
Department. 

Centralization of administration has, of 
course, numerous important advantages, as 
a comparison with some decentralized state 
tax administrations, for example, will show. 
In the first place, the income tax is charac- 
terized by a considerable number of diffi- 
cult technical problems. The agent in the 
field is not possessed of the skills of an 
accountant, an engineer, and a lawyer, but 
they can be economically assembled in 
Washington. Centralization makes for cor- 
rectness in final result. Certainly, uniform- 
ity in practice is more likely to be obtained. 
Local idiosyncrasies and local favoritism 
have less scope. In any event, every tax- 
payer who knows the ropes can have his 
case reviewed in Washington, or by the 
courts, if he wishes it. 

The objections to a highly centralized 
administration are almost equally manifest. 
The most important are the delays and ex- 
pense necessarily incident to it. Since the 
governing ideal is to settle cases right, 
expense to the particular taxpayer or the 
amount involved in the particular case is 
not a matter of primary concern. Again, 
the converse of concentration of authority 
in Washington is absence of responsibility 
in the field. It is a commonplace that a 
case of any consequence will be heard and 
determined in Washington; the field hear- 
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ings are of little practical moment. Finally 
the volume of litigation is almost certainly 
increased. 

These considerations suggest that the 
Federal tax administration could be im- 
proved by further decentralization of its 
work. The first step in this direction is to 
raise the quality of the personnel in the 
field. At present there are two distinct 
local offices engaged in Federal tax admin- 
istration: those of the sixty-four collectors 
of internal revenue, appointed by the Presi- 
dent and confirmed by the Senate; and the 
thirty-eight field divisions of the Bureau, 
each headed by an internal revenue agent 
in charge. Many of the functions per- 
formed by the two sets of offices are the 
same, and they should be consolidated. 
The personnel should certainly be recruit- 
ed through the civil service, and security of 
tenure, satisfactory salary, and pension 
provisions established. With a first rate 
personnel, it would greatly facilitate the 
prompt and efficient disposition of tax 
cases to confer broader powers upon the 
internal revenue agent in the field and to 
hold him responsible for the progress of 
the work in his district. The present sys- 
tem of time-consuming reviews should be 
eliminated; after the Bureau heads have 
laid down the policy or interpretation to be 
followed, its actual application should be 
left to the field agents. Periodical inspec- 
tions would serve to check the efficiency 
and uniformity of the work being done. 


Treasury regulations contain essentially 
three types of subject-matter. Firstly, the 
Commissioner’s conclusions as to require- 
ments as to administrative procedure, forms 
to be used, books and records to be kept, 
and the time and place of filing returns, for 
the guidance of the taxpayer, are authori- 
tative and not reviewable. Secondly, an 
advance publication of certain rules is re- 
quired by the law to be prescribed by the 
Commissioner, and in the absence of an 
abuse of discretion, the rules are not re- 
viewable. Finally, there is a vast amount 
of interpretation of provisions of the law 
which confer no specific powers on the 
Commissioner, such as regulations as to 
the types of trust which the Commissioner 
deems to fall within the wording of Section 
166 of the law. Such regulations have no 
special sanctity; the Federal courts are the 
final arbiters of the meaning of the law. Fed- 











eral revenue laws today are not the terra 
incognita which the income tax was twenty 
vears ago. There are many volumes of 
judicial decisions and many texts inter- 
preting the law. It is worth noting that 
the genius of the common law was that it 
decided a particular case as the case came 
up on the facts then presented; it did not 
attempt to lay down general rules for all 
cases, and the Bureau might well take a 
leaf from this book, so far as its purely 
interpretative regulations are concerned. 
Finally, the utility of publishing rulings in 
individual cases is pretty dubious in these 
days. 






















If the Commissioner decided that an 
additional income tax is owed by the tax- 
payer, he notifies him by a deficiency let- 
ter, giving him ninety days to appeal to 
the Board of Tax Appeals. His other alter- 
native is to pay the deficiency, file a claim 
for refund, and then sue for an overpay- 
ment in the Federal district court or the 
Court of Claims. Even if the Commis- 
sioner has accepted his return as filed, the 
taxpayer may within three years conclude 
that he has overpaid his tax and file a claim 
for a refund and then sue in either of the 
two Federal courts, but no recourse may be 
had to the Board of Tax Appeals. Most 
Federal tax cases today are taken to the 
Board. There are not many significant 
differences in the procedures of the three 
bodies. 


There is slight justification for three dif- 
ferent tribunals to hear Federal tax cases. 
The frequently conflicting decisions result- 
ing from such a setup promote uncertainty, 
and, indeed, invite litigation. In choosing 
a single tribunal to hear these cases, per- 
haps the leading question is whether it 
should be a specialized body, or one with 
general jurisdiction over other classes of 
suits or claims. On the whole, a special- 
ized tribunal, having power to make find- 
ings of fact which shall not be reviewable, 
seems preferable. Review by a non-special- 
ized tribunal, the Federal Circuit Court of 
Appeal, of the question of law decided by 
the Board will give sufficient assurance 
that the developing body of the law is not 
out of touch and harmony with general 
commercial law. 


The Board of Tax Appeals is a special- 
ized tribunal whose jurisdiction is limited 
to Federal income and estate taxes. It bas 
not adjusted its procedure to take care 
efficiently of the cases appealed to it, and 
it has never performed the function of set- 
tling, as distinguished from hearing, tax 
cases. The Board set itself up as a court, 
with a highly formalized and time-con- 
suming procedure, and its members are 
judges in all but name. The stigma of a 
court soon appeared—a docket increasing 
each year by a far greater number of cases 
than were decided. The Treasury then set 
up machinery to compromise and dispose 
of this terrific accumulation of work, but 
the machinery did not work very well. 
Changes in procedure should be made. In 
the first place, the Board’s staff should 
make it its business, when an appeal is 
filed, to clarify and narrow the issues, to 
eliminate questions as to which there is no 
real dispute, and to facilitate stipulations 
of facts. Serious loss of the Board’s time 
and the taxpayer’s money is caused by per- 
mitting the Commissioner to file general de- 
nials of allegations in the petition, when 
in many cases, the Commissioner’s repre- 
sentatives are fully informed of the facts. 































































THE TAX MAGAZINE 


In Great Britain the staff of the Special 
Commissioners causes the settlement with- 
in six or eight months of nine-tenths of 
the appeals taken, by pointing out to the 
two parties that this decision or that state 
of facts make the chance of success in the 
appeal relatively slight. 


The procedure before the Board itself 
could be much less formal and more ef- 
fective. The Special Commissioners in 
Great Britain decide cases from the bench 
in two or three days at the most, relying 
strongly upon a full oral argument inter- 
spersed with questions by the Commission- 
ers and an examination of the cited 
authorities on the spot. The “pleadings” 
are of the simplest sort, and printed briefs 
are unknown. As a result their record is 
splendid. It is not so clear that a taxpayer 
need be allowed in all cases to sue to re- 
cover a tax he showed to be due on his 
own return and voluntarily paid. The 
Treasury should unhesitatingly refund ex- 
cessive payments shown by its audits, as 
it now purports to do, though in practice 
quite grudgingly. The principal situation 
in which suits should still be permitted is 
that in which there is a claim of unconsti- 
tutionality of applicable provisions of the 
taxing act. 

In the administration of the income tax 
and the estate tax, in particular, the Bureau 
has been confronted with the task of audit- 
ing enormous numbers of returns and of 
collecting huge sums under statutes pre- 
senting technical difficulties at every turn, 
statutes, moreover, which have been 
amended in important respects every two 
years. We have had twenty years to build 
up precedents and experience, as against 
one hundred years of the income tax in 
Great Britain. On the whole, the machinery 
has functioned very well. An era of in- 
creasing tax rates will be a severe test, 
since litigation will increase, while at the 
same time it becomes especially important 
that the taxpaver should regard the tax 
system as fairly and efficiently adminis- 
tered. The improvement of Federal tax 
administration will require lengthy and 
painstaking study by men, in and out of 
the Treasury, who can build on a thorough- 
going knowledge of the virtues and vices 
of present practices and proposed substi- 
tutes. The present article is at best a too 
brief forecast of some lines the longer in- 
vestigation may follow. 


A DAY IN THE SUPREME COURT 
WITH THE =r" ESTATE 


Charles L. B. Lowndes, Professor of Law, 
Duke University School of Law 


22 Virginia Law Review, January, 1936, 
p. 261-286 


On November 11, 1935, the Supreme 
Court of the United States handed down 
opinions in five cases involving the federal 
estate tax. The members of the Court 
were clearly at odds. This is a group of 
cases which will repay careful analysis. A 
new constitutional theory of tax evasion 
emerges. An old theory falls. A b'‘unt 
realism marks its traffic with the Consti- 
tution. The method adopted in construing 
the statute defied polite description. The 
most sensational case of the quintet is 
Helvering v. City Bank Farmers Trust Com- 
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Al 
pany, 56 Sup. Ct. 70 (1935). Prior to the ; tere: 
instant case it was generally assumed tha ue 
a transfer by a decedent during his life. f : tice 
time, under which he retained a power oj i. ta 
revocation in conjunction with a benef. ee 
ciary of the transfer, was not taxable unde; _ m 
the estate tax. Despite the different word. dion 
ing of the estate tax and the income tax ‘jenni 
and the persistence of this difference during age 
a good many general revisions of both i i; 
taxes, it was generally felt that the estate Th 
tax would be construed to mean thie sam: lowe 
thing as the income tax. That is, it would vel 
be construed to exclude a tax upon a trans. the d 
fer which could only be revoked by the set. & , : fi 
tlor in conjunction with a beneficiary. “Any set 
person” was translated rather freely t; legal 
mean any person lacking a_ substantial a 
beneficial interest in the trust. This cop. = 
clusion was fortified by the reflection that must 
any other construction would be unconsti- tS. 
tutional. A few more venturesome souls oy 
thought that the estate tax might be a | 
stretched to cover the interests in a trust, a ie 
which was revocable by the joint action} ° ‘I 
of the settlor and the beneficiary. But this “ble : 
seemed the ultimate constitutional limit to | *”.* 
which the estate tax could go. If a dece. On 
dent during his lifetime created a trust § decid 
which could be revoked only by the joint | /?™5 
action of the settlor and a beneficiary, it of a 
was constitutionally inconceivable that the J SUPP 
particular interest of the beneficiary could J ' t! 
be included in the tax measure of the de- § tst 
cedent’s gross estate. Sut the opinion the t 
rendered by the Supreme Court showed J 84t! 
that this was not the law on November 12, husb 
1935. Justices Van Devanter, McReynolds, | Vill 
Sutherland and Butler dissented. Mr. Justice said 
Roberts on behalf of the majority posits toda 
his decision squarely upon the “penumbra J 5°C! 
theory,” which had been repudiated with Tl 
some heat in Schlesinger v. Wisconsin, 270 ¥ the 
U. S. 230 (1926). The dissent of Mr. Justice f tion 
Holmes in the Schlesinger case lives in the — men 
majority opinion of Helvering v. City Bank | Fan 
Farmers Trust Company. Mr. Roberts says: } stitu 

“Congress may adopt a measure reasonably calcu- of t 
lated to prevent avoidance of a tax. The test of prol 
validity in respect of due process of law is whether 
the means adopted is apporpriate to the end. A § 2"S\ 
legislative declaration that a status of the taxpayer's und 
creation shall, in the application of the tax, be that 
deemed equivalent to another status falling normally Com 
within the scope of the taxing power, if reasonably on 
requisite to prevent evasion, does not take property § Hell 
without due process.” muc 
The dissent of the four justices in the J City 
instant case was written in the majority § it | 
opinion of the Schlesinger case. by 

The instant case is more than an isolated J ben 
provision of the federal revenue laws. It & Cot 
is an entirely different way of looking at § tior 
the constitutional problems connected with J of | 
tax evasion. Although it does not overrule J citi 
the Schlesinger case, it is scarcely conceiv- J [a, 
able that the latter case and those in accord J «i, 
with it would have been decided the way ia 
they were if they had first confronted the § tem 
Court in its present frame of mind. In § not 
order to insure the tax on testamentary es 
and intestate succession, Congress has a 
surrounded these taxes with a protective J ben 
fringe of taxes upon inter vivos transac- J Mr 
tions. Where the taxpayer has acted in | no 
complete food faith, the “penumbra taxes’ dor 
are capable of causing genuine hardship J no 
and injustice. But there is also the con- § tay 
sideration of the group welfare. All there J inj 
really was to the Helvering case was 4 J en 


matter of emphasis, of evaluating the con- 
flicting claims of the taxpayer and the gov- 
ernment. A bare majority felt that the 
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interest in preventing tax evasion was 
stronger than the interest in more equal 
justice. It is obvious that sympathy for 
the taxpayer must stop at some point or 
most taxes would be unconstitutional. To 
the minority it appears outrageous to tax 
a person on property in which he has no 
definite recognizable legal interest. There 
is a good deal of merit in the position of 
Mr. Justice McReynolds and his colleagues. 
The problem here is one of drawing a line. 
How far can the legislature go in passing 
legislation designed to check tax avoidance? 
The dissent draw a line based on more or 
less fixed legal conceptions of title and the 
legal character of a given transaction. The 
majority would rely upon a constitutional 
standard rather than a rule. The majority 
must have derived a good deal of comfort 
from the decision of Burnet v. Wells, 289 
U. S. 670 (1933), where the Supreme Court 
held that income from an irrevocable trust 
which was used to pay premiums on policies 
of life insurance on the life of the settlor, 
in which he retained no interest, was tax- 
able to the settlor. 


On the same day that the Supreme Court 
decided Helvering v. City Bank Farmers 
Trust Company, they held that the income 
of a trust which was to be devoted to the 
support of a divorced wife was taxable 
to the husband who had established the 
trust. This is because the income from 
the trust is used to discharge a legal obli- 
gation of support, which rests upon the 
husband. This is the case of Douglas v. 
Willcuts, 56 Sup. Ct. 59 (1935). Mr. Cardozo 
said that “Insurance for dependents is 
today in the thought of many-a pressing 
social duty.” 


The taxation of revocable trusts under 
the federal estate tax is governed by sec- 
tion 302(d) of the 1926 Act and its amend- 
ments. While Helvering v. City Bank 
Farmers Trust Company upholds the con- 
stitutionality of a generous construction 
of this section, it leaves a good many 
problems which might arise under it un- 
answered. Several of these the Court 
undertook to answer on the same day 
that it decided the City Bank Farmers Trust 
Company case. The case of Helvering v. 
Helmholz, 56 Sup. Ct. 68 (1935), looks very 
much like the situation in Helvering v. 
City Bank Farmers Trust Company—that is 
it looks like a trust which is revocable 
by the settlor with the consent of the 
beneficiaries. However, in this case the 
Court held that Mrs. Helmholz’s contribu- 
tion to the trust could not be taxed as part 
of her gross estate. Mr. Justice Roberts, 
citing sections 337 and 338 of the American 
or Institute’s Restatement of Trusts, 
said: 


“The general rule is that all parties in interest may 
terminate the trust. The clause in question added 
nothing to the rights which the law conferred. Con- 
gress cannot tax as a transfer intended to take effect 
iN possession or enjoyment at the death of the settlor 
a trust created in a state whose law permits all the 
deneficiaries to terminate the trust.” 


Mr. Justice Roberts’ phrasing here was 
not particularly felicitous. What he un- 


doubtedly meant was that Congress could | 


not tax such a trust at all under a death 
tax, not that it could not be taxed as a gift 
intended to take effect in possession or 
enjoyment at or after death. 

White v. Poor, 56 Sup. Ct. 66 (1935), adds 
another interesting qualification to the 
broad rule of the City.Bank Farmers Trust 


DIGESTS OF ARTICLES ON TAXATION 
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Company case, although the principal ground 
of decision here was one of construction, 
with a constitutional afterthought. It was 
held that the trust was not taxable either 
as a gift in contemplation of death under 
secion 302(c) of the Revenue Act of 1926, 
nor as a revocable trust under section 
302(d). The Supreme Court did not dis- 
cuss the question of whether or not this 
was a transfer in contemplation of death. 
Mr. Justice Roberts said that this was not 
a case where the settlor had retained a 
power of revocation in conjunction with 
a beneficiary, because she had no power 
to join in the revocation of the trust in 
her character as settlor, but only as one 
of the trustees. What seemed to clinch 
matters in the mind of the Court was the 
fact that Mrs. Sargent had resigned as 
trustee and had been reappointed. The 
difficulties with this decision are in finding 
any substantial difference between this case 
and the City. Bank Farmers Trust Company 
case, apart from the fact that the tax in 
the latter case was prospective, while in 
the former it was retroactive. Until Con- 
gress amends section 302(d) again, one 
who desires to create a revocable trust and 
avoid a tax must be careful to avoid reserv- 
ing a power of revocation, even in con- 
junction with a beneficiary. But the same 
result can be obtained by giving a power 
to terminate the trust to trustees and 
nominating the settlor as a trustee. Pos- 
sibly this gap will eventually be blocked 
but in the meantime a lot of tax avoiders 
are going to try to crawl through it. 


The reactionary attitude of the Court on 
questions of construction becomes apparent 
from two cases which were decided at the 
same time as the prior cases we have been 
considering. These cases, Helvering v. St. 
Louis Union Trust Co., 56 Sup. Ct. 74 (1935) 
and Becker v. St. Louis Union Trust Co., 56 
Sup. Ct. 78 (1935), turn upon section 302(c) 
of the 1926 Act, which taxes a gift intended 
to take effect in possession or enjoyment 
after death. They are an almost incredible 
aftermath of Klein v. United States, 283 U. S. 
231 (1931). Inthe Becker case the decedent 
declared himself trustee and provided for 
the trust estate to revert to him if the 
beneficiary predeceased him, but if he pre- 
deceased the beneficiary, the estate was 
to go to the latter. The Supreme Court 
held this was not a gift intended to take 
effect in possession or enjoyment at or 
after death. Mr. Justice Sutherland who 
delivered the opinion for the majority, said 
some strange things for a gentleman with 
a professed contempt for the niceties of 
the art of conveyancing. The Helvering 
v. St. Louis Union Trust Company case was 
another case which held that the retention 
of a possibility of reverter by a grantor 
did not render a gift one intended to take 
effect in possession or enjoyment at or 
after death. Both of these cases were 
decided by a Court which divided five to 
four. This time Mr. Roberts joined the 
four who had dissented in the City Bank 
Farmers Trust Company case. His attitude is 
less understandable than that of the other 
members of the Court. The net effect of 
the Klein case and the two St. Louis Trust 
Company cases is that it is perfectly possible 
to give one’s property away but to retain 
an interest which is to take effect, if the 
donee predeceases the donor, without in- 
curring liability under the estate tax, pro- 
vided that sufficient respect is paid to the 
niceties of the art of conveyancing. To 


make the taxability of a transaction turn 
upon the form of the words used, goes 
beyond strict construction. 


The Court passed on another point. The 
tax on a trust which could only be revoked 
with the consent of a beneficiary and the 
settlor which was sustained in the City 
Bank Farmers Trust Company case was a 
prospective tax. The case arose under the 
1926 Act and the trust in issue was created 
in 1930. These provisions first appeared in 
the 1924 Act so there was ample warning 
to the taxpayer. But if the trust had been 
created before the passage of the 1924 Act, 
apparently section 302(d) of the 1926 Act 
could not have been constitutionally ap- 
plied to it. Thus this was another ground 
for the Court’s decision in the Helmholz 
case because the trust was created before 
the passage of any act taxing such trans- 
actions. In the Poor case the Court also 
said that even if section 302(d) could be 
properly construed to apply to this situa- 
tion, it would be fatally retroactive. 


The case of Third National Bank & Trust 
Company of Springfield v. White, 287 U. S. 
1932 (1932), upheld a tax upon the right 
of survivorship in a tenancy by the entirety, 
which had been created before the passage 
of any act taxing such successions. The 
case created considerable uncertainty. The 
case suggested that the Court was ready to 
depart from its prior position and to sus- 
tain a tax where there was a shift of econ- 
omic enjoyment after the passage of the 
taxing act, although the legal title became 
fixed before its enactment. A less probable 
explanation of the White case is that the 
Court honestly confused a tenancy by the 
entirety with a joint tenancy. Or else, 
though the Court was fully aware of the 
legal characteristics of a tenancy by the 
entirety, to avert confusion it determined 
to treat them in the same way for purposes 
of a death tax. It seems to be a fair con- 
clusion from the Helmholz and the Poor 
cases that an irrevocable transfer which 
was entered into before the passage of any 
statute taxing such transfers, cannot be 
taxed under a later statute, even though 
this is in effect, before the death of the 
transferor. In other words, there is a 
difference between what constitutes a re- 
vocable transfer when we are talking about 
a prospective tax and a retroactive tax. 


The five decisions decided by the Su- 
preme Court on November 11 will go a 
long way toward clearing up a good many 
disputed points in connection with the 
federal estate tax, if the Court adheres to 
them. If the Court adheres to the 
City Bank Farmers Trust Company case, 
in the future the constitutionality of the 
efforts of the legislature will be tested by 
whether the legislature has adopted “a 
measure reasonably calculated to prevent 
avoidance of a tax.” It seems perfectly 
possible to test the constitutionality of a 
retroactive death tax by the same criteria. 
However, the Court has apparently decided 
to cling to the constitutional criteria of 
retroactive death taxation as developed in 
Nichols v. Coolidge, 274 U. S. 531 (1927) 
and other cases. The White case appears 
to be a more or less unique decision which 
must be confined to a narrow point in 
connection with the taxation of tenancies 
by the entirety. In problems of construc- 
tion, it seems unfortunate that the Court 
could not adopt some technique more con- 
sistent with its present position on the 
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constitutionality of the statute. 


A sensible | On appeal, reversed. 


doctrine would appear to be that the statute | 
should be construed so as to give reason- | 


able effect to the obvious purpose of the 
legislature, if this could be done without 
violating all the canons of legal grammar. 
There is no reason why questions of con- 
struction should be left to concepts of title 
“embodied more or less vaguely in common- 
law traditions.” 


CASE COMMENTS 


Estate tax—Decedent took out five life 
insurance policies long prior to the effective 
date of Section 402(f) of the Revenue Act 
of 1918. Four of the policies were origin- 
ally payable to his estate, but in 1904, 
decedent assigned these policies to his wife 
“provided she survives me.” One policy 
was made payable to the wife of the de- 
cedent with a condition that in case of 
the predecease of the wife the amount of 
the policies should be payable to his chil- 
dren; or, if there be no children then living, 
to the legal representatives of the insured. 
The decedent had reserved no power to 
change the beneficiaries, to pledge or assign 
the policies after the assignment to his 
wife, or revoke the assignment, or sur- 
render the policies without the consent 
of the beneficiaries. After deducting the 
$40,000 exemption, the Commissioner of 
Internal Revenue included the proceeds of 
these five policies in the decedent’s estate, 
for the purpose of the federal estate tax. 
An action was brought in the district court 
to recover the amount of the tax. The 
court awarded judgment for the taxpayers, 
but the circuit court of appeals reversed. 


Court Decisions 


| L. Week, December 10, 1935, at 23, 353-A 


THE TAX MAGAZINE 


Held: the statute did 
not apply to these policies and no interest 
passed to the beneficiary at the death of 
the insured. Bingham v. United States, UV. S. 


C. C. H. ¥ 9662. 
Jan., 1936, p. 674. 


Federal Power to Tax—The decedent, an 


Discussed in Ill. L. Rev., 


| 
| 
' 





| American citizen domiciled in New York, | 









| died while temporarily visiting in England. 


He left tangible and intangible personal 
property in both nations, and a will in 
each disposed of the property there. The 
Commissioner of Internal Revenue increased 
the estate, for the purpose of the federal 
estate tax, by the value of the property 
located in England, and allowed no deduc- 
tions for the inheritance duties already 
paid there. The Board of Tax Appeals 
sustained the increase, and the executor 
under the American will appealed. Held, 
that Congress has power to include in the 
estate tax base the value of foreign per- 
sonal property, both tangible and intangible, 
and intended to do so. Judgment affirmed. 
Guaranty Trust Co. v. Commissioner, 79 F. 
(2d) 245 (C. C. A. 2d, 1935). Discussed 
in Harv. L. Rev., Jan., 1936, p. 493. 


Income tax—Five cases argued together 
before the Supreme Court involved tax- 
payers who had received property from a 
decedent through intestacy or general be- 
quest. Each had subsequently sold the 
property within two years of distribution 
by the estate’s representatives, but more 
than two years after the date of death. 
By § 101 of the Revenue Act of 1928, tax- 
payers are permitted to substitute for the 
normal and surtax rates on ordinary in- 
come a flat 12%4 per cent rate on gains 
realized from the sale of “capital assets,” 
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which are defined as “property held py 
the taxpayer for more than two years 

.” 45 STAT. 811 (1928). The Com. 
missioner had refused to recognize the 
properties as capital assets and had taxed 
them at the ordinary rate. The Board oj 
Tax Appeals sustained the Commissione; 
The Circuit Court of Appeals for the Third 
Eighth and Ninth Circuits affirmed the 
action of the Board, but that for the Firs; 
Circuit took the contrary position. Certiorar; 
was granted in each case. Held, that the 
Commissioner erred, since the period oj 
holding should be computed from the de. 
cedent’s death and that the properties here 
involved were therefore taxable as “capital 
assets.” Judgment accordingly. Brandeis, 
Cardozo, and Stone, J. J., dissented. Me- 
Feely v. Commissioner, 56 Sup. Ct. 54 (1935). 
Criticized in Harv. L. Rev., Jan, 1936, 
p. 484. 


Income tax. — D was chairman of a 
commission set up, pursuant to an act of 
the New York Legislature, to provide port 
facilities in connection with the develop- 
ment of a navigable channel in the Hudson 
River. The commissioner of internal rev- 
enue brought an action in which he sought 
to levy a federal income tax on the salary 
which D received as chairman of this com- 
mission. On appeal from an order of the 
Board of Tax Appeals which held the 
salary exempt, it was held, that the order 
be afirmed. Since the development of port 
facilities is a governmental function, the 
imposition of an income tax on the D 
would be a burden on a state governmental 
instrumentality. Commissioner of Internal 
Revenue v. Ten Eyck, (C. C. A. 2nd Cir,, 
1935) 76 F. (2d) 515. Discussed in Minn. 
L. Rev., Jan., 1936, p. 232. 











Amortization—Sufficiency of Claim for Refund.—Tax- 













































































































































































Supreme Court 


Bond Refinancing: Deduction for Unamortized Discount, 
Premiums, and Other Expenses in Connection with an 
Exchange of One Issue for Another.—Upon an exchange 
of one issue of bonds, for another which is retired, the 
remaining unamortized expenses of the original bonds and 
the expenses of the exchange, including the premium paid 
upon retirement of the old bonds, are expenses attributable 
to the issue of the new bonds and should be treated as 
part of the cost of obtaining the loan. They should, ac- 
cordingly, be amortized annually throughout the term of 
the bonds delivered in exchange for those retired.—U. S. 
Supreme Court in Great IVestern Power Company of Cali- 


fornia v. Commissioner of Internal Revenue. No. 525. Oct. 
term, 1935. 


This decision affirmed the judgment of the Circuit 


Court of Appeals, 79 Fed. (2d) 94, which reversed the 
decision of the Board of Tax Appeals, 30 BTA 503. 


Appellate and Lower Courts 


Accounting Periods and Methods.—Upon change in an 
amended 1925 return from the cash to the accrual basis of 
accounting, there should be added to the income that 
would be reported on the strict accrual basis the amount 
of inventory and of accounts receivable at the beginning of 
the year 1925, as otherwise these amounts would escape 
tax altogether. Deduction should be allowed also for 
accounts payable, if any, as of January 1, 1925.—U. S. Cir- 
cuit Court of Appeals, Second Circuit, in William Hardy, 
Inc. v. Commissioner of Internal Revenue. 

Memorandum decision of the Board of Tax Appeals 
reversed and remanded. 





payer was not entitled to a deduction for amortization in 
1918, the evidence not showing that the building with re- 
spect to which the deduction was claimed was erected or 
equipped for the purpose of producing war articles. 

Claim for refund filed by taxpayer was insufficient to 
support a suit for recovery of 1918 excess-profits taxes on 
the grounds that calculation of its invested capital was 
inadequate.—U. S. District Court, Southern District of 
New York, in McKesson & Robbins, Inc. v. William H. Ed 
wards, Individually and as Collector of Internal Revenue in 
and for the Second District of New York, and United States 
of America. 


“Association” Construed.— Applying recent Supreme 
Court decisions, the Court holds that the taxpayer was 
an association in 1927 to 1930, although a business con 
ducted by it in previous years had been liquidated prior to 
1927, certain real estate was held because it could not be 
sold, and practically all the income of the trust was from 
a long term lease. It is held that the purpose for which 
the trust was organized must be given weight and that the 
activities for the years in question were conducted pur- 
suant to the purpose of the trust to engage in business 
for profit—vU. S. Circuit Court of Appeals, Ninth Circuit, 
in Commissioner of Internal Revenue v. Vandegrist Realty & 
Investment Company. No. 7918. 

Memorandum decision of the Board of 
reversed. 


Bankruptcy and Receiverships.—The Court denies the 
right to appeal from an order of the District Court which 
refused to remove the bar against the Government’s claim 
for taxes in a bankruptcy proceeding where the Govern- 
ment did not file its claim within the time prescribed by 
the Court. An analysis of the statutes involved does not 


(Continued on page 240) 
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ALABAMA 
Special Session 


The Alabama Legislature met in Special 
Session on February 11, 1936. The follow- 
ing bills affecting taxation have been 
introduced: 


Alcoholic Beverages.—H. B. No. 21 pro- 
vides for a tax on the manufacture and 
sale of cereal beverages of an alcoholic 
content of not more than 3.2% by weight. 

H. B. No. 49 legalizes, regulates and con- 
trols the manufacture and sale of spirituous, 
vinous and malt liquors by and through a 
Beverage Control Board, and provides for 
the licensing of such liquors. 

H. B. No. 53 provides for the regulation, 
sale etc., of certain alcoholic beverages 
through State stores. 

H. B. No. 101 provides for a license tax 
on liquor dealers at the following rates: l¢ 
per bottle or can of beer; $2.50 per barrel 
of beer; 7¢ per % pint of spirituous liquor; 
12¢ per pint of spirituous liquor; 22¢ per 
quart of spirituous liquor; 80¢ per gallon 
of spirituous liquor. 


Coal Mines.—S. B. No. 2 amends Sched- 
ule 91 of Art. 13 of the 1935 Revenue Act to 
provide for a privilege tax of 2%4¢ per ton 
on all coal mined. 


Commission Merchants.—H. B. No. 23 
amends Sec. 38 of the 1935 Revenue Act 
relating to commission merchants. 


Floor Tax.—S. B. No. 33 amends sub- 
div. (d) of the act entitled “An act to pro- 
vide for the general revenue of the State 
of Alabama” approved July 10, 1935, taxing 
stocks of goods, wares and merchandise. 


Hydro-Electric Power Tax.—S. B. No. 
32 amends sec. 142 of the act approved July 
10, 1935 relating to a power tax. 

H. B. No. 22 amends Sec. 142 of the 
Revenue Act of 1935 relating to the hydro- 
electric power tax. 


Iron Mines.—S. B. No. 3 amends Sched- 
ule 92, Art. 13, Chap. 1 of the 1935 Revenue 
Act to provide a privilege tax of 4%4¢ per 
ton on all iron ore mined in the State. 


Motor Vehicles.—S. B. No. 15 amends 
the law relating to the registration and 
licensing of drivers or operators of motor 
vehicles. 











which created a State Tax Commission 
of three members. 


Tax Collection—H. B. No. 26 amends 
Sec. 12 of the 1935 Revenue Act relating 
to the collection of taxes. 


Tobacco Tax—H. B. No. 16 amends 
Sec. 1 of Schedule 159, Chap. 5, Art. 13 
relating to a tobacco tax. 


Used Motor Vehicle Dealers.—H. B. No. 
96 regulates the business of selling used 
motor vehicles by dealers not residing in 
this State or having no permanent place of 
business in this State. 


UND the above heading, report will 
be made of the introduction of and 
action taken on state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, designated by a 
bold-faced star [%]. This feature is made 
—— through the facilities of the 

ommerce Clearing House Legislative 
Reporting Department, which furnishes a 
twenty-four hour reporting service on all 
subjects for all states. Copies of the text 
of any bill reported may be obtained for a 


service charge of one dollar per bill. Veterinarians.—S. B. No. 4 amends the 


law relating to veterinarians. Passed 
House, February 18, 1936. 





H. B. No. 12 amends Schedule 158.1 of 
the current revenue act relating ta motor 
vehicle license fees. 

H. B. No. 19 relates to motor vehicle li- 
cense fees. Passed House February 18, 1936 

H. B. No. 37 amends Sec. 1 of Schedule 
158.1 of the 1935 Revenue Act relating to 
motor vehicle license fees. 

Natural Gas Tax.—H. B. No. 28 pro- 
vides for a tax of 3¢ on each 1,000 cubic 
feet of natural gas. 


Peddlers.—S. B. No. 1 amends Schedule 
146 of the 1935 Revenue Act by changing 
the fees for State and county licenses of 
itinerant vendors. 

H. B. No. 18 relates to the licensing of 
peddlers of drugs and medicines. Passed 
House, March 3, 1936. 


Property Taxes.—H. B. No. 20 amends 
Sec. 31 of the 1935 Revenue Act with re- 
spect to tax assessment. Passed both 
houses, March 3, 1936. 


Saw Mills.—H. B. No. 41 amends Sched- 
ule 123 of Sec. 348 of the Revenue Act 
relating to the privilege tax on saw mills. 


ILLINOIS 
First Special Session 


The First Special Session convened Oc- 
tober 28, 1935, for the purpose of consider- 
ing social security measures principally. 
This session was adjourned on March 6. 


Chain Stores.—S. B. No. 50 levies a 
graduated license tax on chain stores; 
rates $25 to $1,000. Indefinitely postponed. 


Property Taxes.—y% H. B. No. 107 author- 
izes school districts to issue bonds for the 
purpose of constructing school buildings 
and to levy taxes to pay the principal and 
interest on such bonds. Approved March 
13, 1936. 


Second Special Session 


The Second Special Session convened 
January 8, 1936 for the purpose of con- 
sidering measures relating to funds for 
relief and on March 30 was still running. 


Occupational Tax.—H. B. No. 10 allo- 
cates one-half of the revenue from the 
sales tax for relief purposes. 


Securities Tax—S. B. No. 27 amends 
Sec. 344, Art. 10 of the Act approved July 
10, 1935 relating to the taxation of se- 
curities. 


Soft Drinks.—H. B. No. 6 levies addi- 
tional license taxes on soft drinks and 
fountain beverages. 


Third Special Session 


The Third Special Session convened 
February 5, 1936, for the purpose of con- 
sidering permanent registration of voters, 
workmen’s compensation and other mat- 


State Tax Commission.—S. B. No. 9 re- 
peals the act approved January 30, 1935 


219 















































































220 


ters not relating to taxation. This session 
was adjourned on March 6. 


INDIANA 
Special Session 


A Special Session convened on March 5, 
1936, and adjourned sine die on March 18, 
1936. None of the following introduced tax 
bills were enacted. 


Gross Income Tax.—A. B. No. 597 and 


S. B. No. 349 propose repeal of Gross | 
Income Tax Law. 
Liquor.—H. B. No. 585 imposes addi- 


tional taxes on liquor. 


Motor Vehicles.—H. BP. No. 575 provides 
for a flat fee of $4.50 for all passenger 
vehicles. 

Property Taxes.—H. B. Nos. 574 and 603 
and S. B. No. 350 propose to delete the 
emergency clause from the $1.50 property 
tax limitation law. 


Utilities—H. B. No. 586 exempts mu- 
nicipally owned utilities from all taxes. 


KENTUCKY 


The Regular Session of the Legislature 
adjourned February 15, 1936. Laws en- 
acted at this session which previously have 
not been reported are listed below. A Spe- 
cial Session convened on February 24, 
1936, for the sole purpose of reorganizing 
the executive and administrative branches 
of the State government. 


Motor Vehicles—yH. B. No. 68 fixes 


license fee for passenger vehicles of not 


more than seven passengers at $4.50. Ap- 
proved February 25, 1936. 

*H. B. No. 274 changes time of motor 
vehicle registration from January 1 to 


March 1. Approved February 25, 1936. 


Property Taxes.—H. B. No. 222 re- 
peals the State tax on real estate. Ap- 
proved February 25, 1936. 


Recovery of Taxes.—¥*S. R. No. 39 au- 
thorizes suits to be maintained for recovery 
of taxes paid under the Gross Receipts 
Tax Law of 1930. 
1936. 


MARYLAND 
Special Session 


Alcoholic Beverage Taxes.—S. B. No. 1 
amends Sections 38 and 41 of Art. 2B of 
the Annotated Code’ (1935 Supplement), 
and adds Sections 37A, 38A and 41A to 
said Article, levying a 3% per gallon tax 
on beer. 

S. B. No. 11 adds Section 41A to Art. 2B 
of the Annotated Code (1935 Supplement), 
providing an excise tax of 
proof gallon of dis- 
tilled spirits recti- 


fied or blended in 
the State. 
H. B. No. 55 Jurisdiction 


Alabama (Sp.) 
Colorado (2nd Sp.) 
Illinois (1st Sp.).. 
Illinois (2nd Sp.)... 
Illinois (3rd Sp.) 
Indiana (Sp.) 
Kentucky (3rd Sp.). 


amends subsections 
3 and 4 of Section 
3 of Art. 2B of the 
Annotated Code 
(1935 Supplement), 


restricting the priv- Louisiana pede 
ileges which may Maryland (Sp.) 

be exercised by the Massachusetts ..... 
holders of “Class 


Approved February 25, | 


10¢ on each | 
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A” beer licenses and “Class A” beer and 
light wine licenses. 

H. B. No. 57 adds Section 3A to Art. 2B 
of the Annotated Code (1935 Supplement), 
providing for wholesalers’ beer licenses. 

H. B. No. 63 amends Section 3 of Art. 
2B of the Annotated Code (1935 Supple- 
ment), changing certain license fees and 
|hours of sale in Baltimore City and per- 
mitting certain license holders to make 
sales on Sunday. 


Amusement Tax.—H. B. No. 37 adds 
Sections 212-216 to Art. 81 of the Anno- 
tated Code (1935 Supplement), imposing a 
10% tax on admissions to places of amuse- 
ment and entertainment, and providing 
that the receipts therefrom shall be used 
for relief purposes. 


Business License Taxes.—S. B. No. 25 
amends Section 368A of Art. 16 of the 
Code of Public Local Laws (1930 Edition), 
as said section was enacted by Ch. 522 of 
1935, changing the license fee for vendors 
of certain feeds and merchandise in Mont- 
gomery County. 

S. B. No. 40 amends Sections 5 and 23 
of Art. 72 of the Annotated Code (1935 
Supplement), providing that tongers’ and 
dredgers’ license shall not be considered 
in default until after lapse of 30 days from 
due date. 

S. B. No. 60 amends Section 12 of Art. 9 
|of the Code of Public Local Laws (1930 
Edition), relating to license fees for dance 
halls in Charles County. 

S. B. No. 62 amends Section 101A of 
Art. 39 of the Annotated Code (1935 Sup- 
plement), decreasing the license fee for 
taking clams and exempting certain per- 
sons from securing licenses. 

H. B. No. 43 adds Section 146A to Art. 
24 of the Code of Public Local Laws (1930 
Edition), authorizing the Mayor and City 
Council of Ocean City to license, regulate. 
control and tax all kinds of games and 
gaming devices. 

H. B. No. 61 adds Sections 18-27 to Art. 
78B of the Annotated Code, creating Book- 
Making Commission and providing for the 
licensing of book-making. 

H. B. No. 69 amends Section 26 of Art. 72 
of the Annotated Code (1935 Supplement), 
reducing the license fees for boats used in 
dredging oysters. 


Cigarette Tax.—H. B. No. 21 adds Sec- 
tions 212 and 213 to Art. 81 of the Anno- 
tated Code (1935 Supplement), 
a tax of 2¢ per package of 20 cigarettes. 


Consumers’ Sales Tax.—S. B. No. 7 adds 
Sections 212-232, inclusive, to Article 81 
|of the Annotated Code (1935 Supplement), 
levying a 1% consumers’ sales tax on sales 


imposing | 





of tangible personal property, admission 
tickets, and sales of electrical current, com- 
mercial and industrial gas and steam, and 
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on sales of services for the transmission 
of intrastate messages by telephone and 
telegraph, and appropriating the receipts 


of said tax. Killed in the Senate, March § 
1936. 

H. B. No. 3 adds Sections 212-232, incly. 
sive, to Art. 81 of the Annotated Code 


(1935 Supplement), levying a 1% consum. 
ers’ sales tax on sales of tangible personal 
property, admission tickets, and sales of 
electrical current, commercial and _ indus. 
trial gas and steam, and on sales of services 
for the transmission of intrastate mes- 
sages by telephone and telegraph, and ap. 
propriating the receipts of said tax. 


Cosmetics Tax.—S. B. No. 31 adds Sec. 
tion 212 to Art. 81 of the Annotated Code 
(1935 Supplement), imposing 10% tax on 
retail price of toilet articles and cosmetics, 


Gross Receipts Tax.—S. B. No. 3 amends 
Sections 72B, 72CC and 72P of Art. 56 of 
the Annotated Code (1935 Supplement), 
extending the time during which the Emer- 
gency Gross Receipts Tax shall be levied 
from March 31, 1936, to May 31, 1936. 

S. B. No. 4 repeals Sections 72CC and 
72CCC of Art. 56 of the Annotated Code 
(1935 Supplement), and adds Sec. 73 to 
said Article, imposing an additional license 
tax of 1% upon motor vehicles from June 
1, 1936, to May 31, 1936. 

H. B. No. 4 repeals sections 72CC and 
72CCC of Art. 56 of the Annotated Code 
(1935 Supplement), and adds Sec. 73 to 
said Article, imposing an additional license 
tax of 1% upon motor vehicles, from June 
1, 1936 to May 31, 1937. 

H. B. No. 5 amends Sections 72B, 72CC 
and 72P of Art. 56 of the Annotated Code 
(1935 Supplement), extending the time dur- 
ing which the Emergency Gross Receipts 
Tax shall be levied from March 31, 1936 
to May 31, 1936. 


Income Tax.—H. B. No. 47 adds Sec- 
tions 132A-1320 to Art. 81 of the Anno- 
tated Code (1935 Supplement), providing 
for the levying and collection of a tax on 
incomes. 


Inheritance Tax.—H. B. No. 68 amends 
Sections 104A, 105, 105A, 106, 108, 115, 116, 
118-120, 124, 126 and 127 of Art. 81 of the 
Annotated Code (1935 Supplement), and 
adds Section 132A to said Article relating 
to reciprocity with other states in respect 
to the collection of inheritance taxes. 


Motor Vehicle Registration.—S. B. No. 
12 amends Sec. 184B of Art. 56 of the An- 
notated Code (1935 Supplement), directing 
the. Commissioner of Motor Vehicles to 
refuse license for motor vehicles owned in 
town of Fedralsburg unless taxes in ar- 
rears have been paid. 

S. B. No. 42 amends Section 179 of Art. 
56 of the Annotated Code (1935 Supple- 
ment), changing the time for the issuance 
of registration cer- 
tificates from Jan- 


+] 
A ‘ 1 
1936 Sessions of State Legislatures wary Ist to Apr 
: Ist each year. 
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Feb. un pecrenue Minnesota (Sp.) ....Dec. 2,°35 Jan. 25 amends Section 
a. See el ee a an. 7 Mar. 26 184B of Art. 56 of 
Oct. 38, 35 Mar. 6 New Jersey ......... i Se esanens oS 2. 
on H wae nes York ... Se - om | Pe tee the Annotated Code 
eb. Mar. 6 io (Sp.) .. Se ee 5 1ent), 
Mar. 5 Mar. 18 Pennsylvania (Sp.)...May 4 ....... a any ong eet 

ee TR wtiwees Rhode tend .......Jam Fo os. ens: irecting the 
‘May Passe South Careline Tan. 14 5 an’: missioner of Motor 
Si ee ermont (Sp ..Dec. 10,’35 Jan. 24 Tehi fuse 

ee ere WHEE 5 ec cecnewus Jan. 8 Mar. 20 Vehicles to re 


motor 
in 


marker for 
vehicle owned 


















































































AY 


town 
paid. 
S | 
Art. 1! 
(1939 
by Ch 
Treast 
levied 
vehicl 
S. E 
16 of 1 
Editio 
Ch. 7 
billing 
hicles 
i: 
36 of 
ment ) 
of Tre: 
Ist to 


Nu: 
Articl 
ing at 
impo: 
the re 


Pre 
Secti 
lic Le 
the Dp 
le G 

H. 
10 of 
Editi 


ery ¢ 


Ac 
lar § 
impo 


Al 
auth 
at te 
ing | 
erag 
Chay 

H 
pirat 
M1 te 
ruar 

H 
cens 
Kill 


Bi 
thor 
IT V 
froz 

A 
rvit 
loar 
193¢ 


han 















April, 1936 





paid. 
Pee B. No. 44 amends Section 156A of 
Art. 15 of the Code of Public Local Laws 


(1930 Edition), as said section was enacted | 


by Ch. 131 of 1935, directing the County 


Treasurer of Kent County to collect taxes | 


levied by the town of Galena upon motor 
vehicles. 

S. B. No. 54 amends Section 205 of Art. 
16 of the Code of Public Local Laws (1930 
Edition), as said section was amended by 
Ch. 7 of 1935, providing for the manner of 
billing and collecting taxes on motor ve- 
hicles in Montgomery County. 

H. B. No. 39 amends Section 179 of Art. 
% of the Annotated Code (1935 Supple- 
ment), changing the time for the issuance 
nf registration certificates from January 
Ist to April Ist each year. 


Numbers Game Tax.—H. B. No. 15 adds 
Article 27A to the Annotated Code, licens- 
ing and regulating the sale of numbers and 
imposing a tax on same, with revenues for 
the relief of the unemployed. 


Property Taxes.—H. B. No. 45 amends 
Section 317 of Art. 13 of the Code of Pub- 
lic Local Laws (1930 Edition), relating to 
the payment of taxes in the City of Havre 
le Grace in three installments. 

H. B. No. 71 amends Section 171 of Art. 
10 of the Code of Public Local Laws (1930 
Edition), changing the date for the deliv- 
ery or mailing of tax bills. 


MASSACHUSETTS. 
Regular Session 


Additional bills introduced at the Reg- 
lar Session convened January 1, 1936, and 
important action on pending bills include: 


Alcoholic Beverages.—y%H. B. No. 724 
authorizes the town of Lunenberg to vote 
at town meeting on the question of grant- 
ing licenses for the sale of alcoholic bev- 
erages. Approved February 10, 1936. 
Chapter 24. 

H. B. No. 928 changes the date of ex- 
piration of liquor licenses from December 
31 to April 30. Killed in both houses, Feb- 
ruary 17, 1936. 

H. B. No. 1252 relates to renewal of li- 
censes for the sale of alcoholic beverages 
Killed in both houses, February 24, 1936. 


Business Licenses.—¥xS. B. No. 310 au- 
thorizes manufacture and dealing in paint 
i varnish remover without a license. Ap- 
troved February 15, 1936. Chapter 53. 

H. B. No. 199 increases the fee for car- 
tying on the business of making small 
— Killed in both houses, February 24, 

), 


*H. B. No. 554 relates to the mainte- 


nance of certain amusements in connection | 


with the business of common victuallers. 
Approved February 21, 1936. Chapter 71. 


H. B. No. 946 and H. B. No. 947 register | 


all persons engaged in the handling of food. 
Adled in House, February 19, 1936. 
*H. B. No. 1502 further regulates the 


granting to and exercising by disabled vet- | 


trans of the World War of special licenses 
to act as hawkers and peddlers. Approved 
February 21, 1936. Chapter 74. 
_H. B. No. 1534 authorizes the issuance 
dv local authorities of licenses for the sale 
of eggs by hawkers and peddlers. 


town of Galena unless taxes have been | 
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Chain Store License.—H. B. No. 1139 and 
S. B. No. 399 provide for the licensing of 
chain stores.—Both bills killed in the respec- 
tive divisions of the Legislature February 24, 


1936. 


Income Tax.—S. B. No. 26 relates to 
certain exemptions under the income tax 
law. Killed in both houses, February 17, 
1936. 


*H. B. No. 1322 relates to the income 
taxation of dividends. Approved February 
27, 1936. Chapter 82. 


Motor Vehicles —H. B. No. 864 facili- 
tates the collection of excise taxes assessed 
and levied upon motor vehicles. Killed in 
Senate, February 17, 1936. 


H. B. No. 1510 relates to payment of 
excise taxes by owners of commercial 
motor vehicles operated by non-residents 
of certain states. 


Property Taxes.—S. B. No. 156 relates 
to exemption from taxation of income 
paying intangibles. Passed Senate, Febru- 
ary 17, 1936. 


S. B. No. 259 relates to foreclosure of 
tax accounts. Killed in both houses, Feb- 
ruary 17, 1936. 


S. B. No. 261 further regulates the sale 
of real estate taken for non-payment of 
taxes assessed thereon. Killed in both houses, 
February 25, 1936. 


S. B. No. 331 prevents unnecessary costs 
in collection of local taxes. Killed in both 
houses, February 21, 1936. 


S. B. No. 373 relates to the regulation 
and limitation of rates of taxation of prop- 
erty in cities and towns. Killed in both 
houses, February 19, 1936. 

S. B. No. 400 provides for relief from 
local taxation of idle buildings and ma- 
chinery of manufacturing corporations 
Killed in both houses, February 14, 1936. 


S. B. No. 415 relates to land taken or 
sold for taxes and to tax titles. Passed 
Senate, March 2, 1936. 


*H. B. No. 12 relates to exemption from 
local taxation of property of the United 
States. Vetoed, February 15, 1936. Passed 
over veto in both houses, February 26, 1936. 
Chapter 81. 


*H. B. No. 14 relates to date of notifica- 
tion as to receipts by auditors to assessors 
of taxes. Approved February 18, 1936. 
Chapter 62. 


H. B. No. 19 relates to disposition by 
treasurers of municipalities of tax titles. 
Killed in House, February 7, 1936. 


H. B. No. 132 provides for the partial 
exemption of certain homes and home- 
steads from local taxes. Killed in both 
houses, February 14, 1936. 


H. B. No. 295 exempts certain homes 
from taxation. Killed in both houses, Feb- 
ruary 14, 1936. 


H. B. No. 746 authorizes municipalities 
to fix tax rates at $12 or more a thousand 
equally on real estate, machinery, mer- 
chandise, stocks, bonds, mortgages, deposits 
in financial institutions and all other per- 
sonal property. Killed in both houses Feb- 
ruary 19, 1936. 

H. B. No. 770 relates to the allowance 
of discount on taxes paid before the date 
upon which interest becomes payable for 
the non-payment thereof. Killed in both 


| houses, February 21, 1936. 
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H. B. No. 862 relates to sales of real 
estate for non-payment of taxes after the 
assignment of a tax title held by a city or 
town. Passed Senate, February 21, 1936. 


H. B. No. 962 provides for exemption 
from local taxation of minor repairs and 
improvements on small dwelling houses. 
Killed in both houses, February 14, 1936. 


H. B. No. 963 exempts from taxation 
certain real estate of persons receiving old 
age assistance. Killed in both houses, Feb- 
ruary 14, 1936. 

*H. B. No. 1135 relates to the assess- 
ment of taxes on land. Approved February 
27, 1936. Chapter 92. 


*H. B. No. 1348 provides certain pay- 
ments in lieu of taxes on property held by 
cities or towns in other cities or towns for 
public airport purposes. Approved Febru- 
ary 18, 1936. Chapter 59. 

*H. B. No. 1349 relates to procedure in 
water liens. Approved February 12, 1936. 
Chapter 42. 

H. B. No. 1561 reduces the rate of inter- 
est on unpaid local taxes. 


Sales Tax.—H. B. No. 1494 provides for 
the raising of public revenue by imposing 
a tax upon the receipts from gross retail 
sales. 


MISSISSIPPI 
Regular Session 


The regular session of the Mississippi 
Legislature which convened on January 7 
was adjgurned on March 26. Bills not pre- 
viously reported follow: 


e 

Amusement Tax.—H. B. No. 356 classi- 
fies municipalities for purposes of impos- 
ing privilege licenses taxes on amusements. 
Passed House, February 20, 1936. 


Chain Store Tax.—¥xS. B. No. 56 provides 
for a chain store tax upon chains of two 
or more stores. Rates vary from $3 to $300. 
Effective upon approval. Approved March 
26, 1936. 


Checking Rooms—¥*S. B. No. 275 
amends Sec. 41, Chap. 20, Laws 1935, im- 
posing a privilege tax upon checking 
rooms. Approved March 24, 1936. 


Franchise Tax.—S. B. No. 483 provides 
for an increase in the franchise tax rate. 


H. B. No. 701 amends the franchise tax 
law by defining capital. 


Gasoline Tax.— eH. B. No. 94 provides 
for repeal of gasoline tax refunds; repéal 
of one cent per gallon tax on kerosene and 
fuel oil and the repeal of the $1 permit on 
gasoline dealers. Approved March 24, 1936. 


Gross Income Tax.—xH. C. R. 13 pro- 
vides that the Legislature may levy gross 


income and gross sales tax. Approved 
March 24, 1936. : 


Horses and Mules—H. B. No. 358 
amends the law imposing a privilege tax 
on persons engaged in the business of 
trading in horses and mules. 


Hospital Service Associations Tax.— 


| %S. B. No. 292 imposes a privilege tax on 


hospital service associations. 


Approved 
March 26, 1936. 
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Income Tax.—S. B. Nos. 472 and 481 pro- 
vide for an increase in the graduated in- 
come tax. 

%* H. B. No. 220 amends Sec. 7, Chap. 120, 
Laws 1934, so as to more definitely define 
the term gross income. Approved March 
26, 1936. 


Insurance Tax.—S. B. No. 229 amends | 
Sec. 108 of S. B. No. 24, Laws 1935, so as 
to impose a lien on the premium receipts 
of insurance companies for the premium 
tax due by such companies. Passed Sen- 
ate February 20, 1936. 


Motor Vehicles.—H. B. No. 265 provides 
for the payment of a privilege tax on motor 
vehicles during March instead of December 
without penalty. 

H. B. No. 303 requires the licensing of 
drivers of school busses. 


Privilege Tax.— xe H. B. No. 762 ratifies 
and approves the collection of the privi- 
lege tax for the years 1934 and 1935. Ap- 
proved March 24, 1936. 

H. B. No. 597 requires any corporation 
or others liable for the privilege tax under 
Sec. 2-c, Chap. 119, Laws of 1934, to add 
the amount of tax due by him to the sales 
price. Approved March 26, 1936. 


Property Taxes.—%S. B. No. 141 im- 
poses a State ad valorem tax for the years 
1936 and 1937. Approved February 18, 1936. 

S. B. No. 280 provides that a taxpayer 
who fails to pay the entire tax shall pay 
the same rate of interest as a taxpayer who 
elects to pay in installments. 

S. B. No. 299 fixes a minimum assess 
ment valuation on oil and gas held sepa- 
rate and apart from real property. 

*H. B. No. 234 provides that a taxpayer 
who fails to pay the entire tax shall pay 
the same rate of interest as a taxpayer 
who elects to pay by installments. Ap- 
proved March 24, 1936. 

H. B. No. 357 provides that the Board of 
Supervisors of any county or the municipal 
authorities of any municipality of the 
State may by an order duly entered on 
the minutes of such board dispense with 
the sale of lands for delinquent taxes now 
— to be held on the first Monday in 
April. 

*S. B. No. 528 amends Sec. 1, Chap. 206, 
Laws of 1934, relating to property taxes. 
Approved March 21, 1936. 


Property Taxes — Exemptions.—S. B. 
No. 262 amends the homestead law so as 
to exempt homesteads from State and 
county ad valorem taxes. 


Sales Tax.—% H. B. No. 559 amends the 
sales tax law so as to clarify and make 
more specific the administrative require- 
ments. Approved March 26, 1936. 


Tax Collection—H. B. No. 286 fixes the 
State Tax Commission as the sole agent 
for the collection of all taxes and revenue. 





Tax for Advertising Resources.—S. B. 
No. 217 authorizes municipalities to ad- 
vertise resources and assess limited taxa- 
tion for payment thereof. 


Tax Sale—S. B. No. 148 relates to the 
extension of the time for the sale of land 
from sixty days to six months. 


Theatres.—H. B. No. 142 provides for 
the exemption of theatres and picture 
shows from taxation. 


| tions from corporation franchise taxes. 


















THE TAX MAGAZINE April, 1936 


Tobacco Taxes.—%x H. B. No. 682 amends 
Chap. 125, Laws of 1934, requiring permits 
of dealers in tobacco. Approved March 26, 
1936. 


A. B. No. 370 provides for a $5.00 straight 
registration fee for passenger motor ye. 
hicles. 


Property Taxes.—S. B. No. 61 fixes July 
15 instead of August 15 for filing tax ap. 
peals with County Tax Boards. 

S. B. No. 85 provides a uniform procedure 
for foreclosing tax titles and the acquisition 
of lands thereunder. 

S. B. No. 86 relates to the disposal of 
lands acquired by municipalities at tax 
sales. 

S. B. No. 100 compels tax collectors to 
include detailed statements of past due 
taxes levied against property. 

S. B. No. 114 establishes a procedure to 
compel the tax assessment of properties 
where the assessor fails to make an assess- 
m 


NEW JERSEY 
Regular Session 


Additional bills introduced at the Reg- 
ular Session convened January 14, 1936, 
and important action on pending bills in- 
clude: 


Alcoholic Beverages.—A. B. No. 80 and 
A. B. No. 82 amend the Alcoholic Bever-. 
age Control Act. Both bills passed House, 
March 9, 1936. 

A. B. No. 123 regulates liquor licenses 
to corporations. 

A. B. No. 290 amends the Alcoholic Bev- 
erage Control Act relative to number of 
licenses to be issued. 

A. B. No. 391 establishes a club limited 
winery license. 


Bakeries.—A. B. No. 270 provides for the 
licensing of bakeries by the State Board 
of Health. 


Chain Stores—S. B. No. 148 places li- 
cense fee on chain stores with four stores 
at $100 graduated to $1,500 in excess of 
20 stores. 


A. B. No. 133 imposes a chain store tax. 


Franchise Tax.—A. B. No. 141 repeals 
Ch. 105, Laws of 1931 concerning exemp- 


ent. 

S. B. No. 159 compels the payment of 
taxes on real estate before the recording 
of deeds. 

S. B. No. 160 permits the taxation of 
costs where a taxpayer appeals unsuccess- 
fully to county or state boards. 

S. B. No. 161 relates to payment of taxes 
where appeals are made. 

S. B. No. 173 extends for the year 1936 
the privilege of paying state school tax in 
scrip. 

S. B. No. 180 provides for a maximum 
tax rate of $.0025 on real and personal prop- 





erty. 

S. B. No. 213 extends until Oct. 11, 1935, 
provisions of the “Stout Act” concerning 
delinquent taxes. 

A. B. No. 92 permits the exemption of 
improvements and personal property from 
taxation and collection of more public rev- 
enue from site value of land. 

A. B. No. 134, A. B. No. 136 and A. B. No. 
137 reduce from 8% to 6% the interest rate 
after property is bought by a municipality 
at a tax sale. 

A. B. No. 138 extends the time to June 
30, 1936, for the Tax Commissioner to com- 
pute the average rate of taxation. 

A. B. No. 255 repeals Ch. 248, Laws 1920, 
affecting the assessment and collection of 
| taxes. 

A. B. No. 274 empowers the State Tax 
Commissioner to bid and acquire properties 
under executions based on a claim for 
taxes. 


A. B. No. 284 limits to 6% the interest 
rate on delinquent taxes. 


A. B. No. 307 validates final decrees in a 
Court of Chancery involving unpaid taxes 
where there has been substantial compli- 
ance with the Tax Act. 


A. B. No. 309 authorizes municipalities 
to compromise past due taxes. 


A. B. No. 363 requires the state to make 
payments to municipalities for taxation on 
state owned land. 

A. B. No. 404 validates railroad tax hear- 
ings before the State Board of Tax Ap- 
peals. 


Real Estate Brokers.—A. B. No. 315 es- 
tablishes qualifications for real estate brok- 
ers and salesmen. 





A. B. No. 237 provides for unemploy- 
ment relief by imposing an excise tax on 
corporations, stock associations, etc. 

A. B. No. 271 affects the taxation of 
corporations in process of reorganization. 


Gasoline.—¥S. B. No. 14 writes into 
1935 Gas Tax Revision Act provision cov- 
ering payments into sinking fund of gaso- 
line tax revenues. Approved January 21, 
1936. 

S. B. No. 89 sets forth various gas tax 
exemptions. 

S. B. No. 111 exempts fire apparatus of 
volunteer fire departments from motor fuel 
taxation. 

S. B. No. 149 exempts from gasoline tax, 
stationery engines operated on private 
property. 

A. B. No. 153 reduces the tax on motor 
fuel from 3¢ to 2¢ per gallon. 

A. B. No. 201 reduces from 3¢ to 214¢ the 
tax on motor fuels. 

A. B. No. 235 exempts from motor fuel 
tax fuel used for the purpose of operating 
motors to create power for manufacturing 
purposes. 

A. B. No. 390 exempts from motor fuel 
tax fuel used in equipment engaged in work 
for the State and political subdivisions. 


Income Tax.—A. B. No. 200 provides for 
a graduated income tax. 

A. B. No. 287 imposes an income and 
corporation tax. 


Motor Vehicles.—S. B. No. 154 provides 
for the licensing of motor busses under the 
Board of Public Utilities. 


S. B. No. 199 provides for taxation of auto 
buses when such vehicles are substituted 
for street cars. 

A. B. No. 213 permits the use of next 
a oe plates on Dec. 1 instead of 

ec. 15. 


NEW YORK 
Regular Session 


portant action on pending bills include: 


Additional bills introduced at the Regular 
Session convened January 1, 1936, and im- 


Alc 
vides 
in adi 





36 


Taight 
or ve- 


Ss July 
ax ap- 


cedure 
‘sition 
sal of 
at tax 


Ors to 
st due 


lure to 
perties 
ASSeSS- 


ent of 
ording 


ion of 
1ccess- 


f taxes 


ir 1936 


tax in 


ximum 
1 prop- 


1, 1935, 


erning 


tion of 
y from 
lic rev- 


B. No. 
st rate 
‘ipality 


o June 
o com- 


rs 1920, 


tion of 
te Tax 


perties 
im for 


nterest 
es in a 
d taxes 
-ompli- 


palities 


o make 
tion on 


x hear- 


ax Ap- 


315 es- 
e brok- 


Regular 
and im- 





April, 1936 


Alcoholic Beverages.—A. B. No. 877 pro- 
vides that %4 liquor license fee shall be paid 
in advance at time of application, remainder 
in 3 equal installments on or before Jan. 
1, April 1, and July 1. 

A. B. No. 1057 imposes a gross receipts 
tax on stores retailing wine or liquor for 
off-premises consumption, ranging from 
1to 5%. Receipts of $50,000 exempt. 

A. B. No. 1419 requires a fee of $300 plus 
214 per cent of gross sales over $1000 a month 
for license to sell liquor at retail not to 
be consumed on premises. 

A. B. No. 1457 increases the beer tax from 
3% cents per gallon to 6 cents per gallon 
on beers manufactured outside the state. 

Bank Tax.—A. B. No. 1734 imposes a tax 
of 1 per cent of the net income of banking 
institutions other than savings banks for 


1936. 


Business License Taxes.—S. B. No. 176 
provides that no person or corporation buy- 
ing fruits or vegetables from producers 
“not paying cash therefor on delivery,” 
shall operate a cannery unless licensed by 
commissioner. Amended in Senate, February 
19, 1936. 

S. B. No. 457 and A. B. No. 668 provide 
for licensing all soda fountains and res- 
taurants operated in connection with drug 
stores. 

S. B. No. 575 and A. B. No. 700 provide 
for the licensing of the business of hair 
dressing and cosmetology. 


S. B. No. 713 and A. B. No. 1308 provide for 
a tax of 1% cents per gallon on cider. 

S. B. No. 879 and A. B. No. 921 provide 
for the licensing of collection agencies. 
5. B. amended in Senate March 6, 1936. A. B. 
amended in Assembly March 4, 1936. 


S. B. No. 963 and A. B. No. 1603 relate 
to filling station licenses to be issued from 
May to May. 

S. B. No. 1005 and A. B. No. 1202 license 
and regulate the business of motor vehicle 
financing. 

S. B. No. 1078 provides for the licensing 
under local city laws of motion picture the- 
aters where children under 16 and over 10 
years of age are admitted without guardian. 
Amended in Senate March 9, 1936. 

A. B. No. 296 imposes license tax on 
chain stores of $50 for each store to 5 and 
$100 for each store in excess of 5. Amend- 
ed in Assembly February 10, 1936. 

A. B. No. 985 licenses and bonds floor 
scraping contractors. 

A. B. No. 1162 continues the emergency 
milk control law to November 1, 1937. 
Amended in Assembly, March 4, 1936. 

A. B. No. 1191 imposes a tax on coin or 
token operated machines from $5 to $100 
according to value of coin used. 

A. B. No. 1261 licenses and regulates se- 
curity salesmen. 


Chain Store Tax.—S. B. No. 1208 imposes 
a tax on retail and wholesale stores at fees 
ranging from $3 on 1 store to $1000 on 
each store in excess of 20. 


leased to another must only pay 3% on 
dividends paid during year in excess of 4% 
of capital stock. 

*S. B. No. 706 requires one-half of the 
franchise tax or $25.00 to be paid with the 
- Approved March 21, 1936; Chapter 



































































S. B. No. 708 and A. B. No. 1255 relate 
to the additional franchise tax on trans- 
mission and transportation companies, the 
tax on savings banks, and to the sale of 
real property subject to the lien of the cor- 
poration tax in actions for foreclosure of 
mortgages. 


Diesel Motor Fuel Tax.—S. B. No. 1189 
and A. B. No. 1662 impose a tax on distribu- 
tors of diesel motor fuel, including owners of 
vehicles using such fuel at a rate of 1% 
times the rate imposed on other motor 
vehicle fuel. 


Estate Tax.—%S. B. No. 227 continues 
until July 1, 1937, the tax on estates of 
residents and non-residents prescribed by 
Chap. 359, Laws of 1933. Approved March 
18, 1936; Chapter 126. 


Gasoline Tax.—S. B. No. 226 and A. B. 
No. 209 continve for another year ending June 
30, 1937, the additional emergency tax of 
1 cent a gallon on sales of motor fuel. 
S. B. passed Senate February 18, 1936. 


S. B. No. 719 and A. B. No. 1336 provide 
that the 5% discount for prompt payment 
of estate tax be reduced %4 of 1% for each 
month or fraction of month that tax is 
unpaid until the discount is exhausted. 
S. B. passed Senate February 25, 1936. 


Insurance Corporations.—*S. B. No. 714 
amends franchise tax on insurance com- 
panies so that the tax will be based upon 
report required to be filed on or before 
March I instead of May 1, 1936. Approved 
March 14, 1936. Chapter 99. 


A. B. No. 678 increases the tax which all 
fire insurance corporations and associations 
must pay annually to the fire commis- 
sioner of New York City from 2% to 3% 
of gross premiums. 


A. B. No. 1073 imposes a tax of 15 cents 
on each $1 of premiums charged by an 
unauthorized foreign corporation or asso- 
ciation or other insurer on risks within the 
state. Marine corporations exempt. 


A. B. No. 1106 imposes an additional tax 
of 1% of gross fire premiums of fire insur- 
ance corporations for benefit of fire depart- 
ments. 


Mortgage Tax.—S. B. No. 261 and A. B. 
No. 706 impose a tax of 40% on all income 
received from mortgages. Income not in 
excess of 4% interest to be exempt. 

S. B. No. 720 exempts from the tax mort- 
gages executed after June 7, 1934, which 
are substituted for other mortgages as part 
of a reorganization plan. 


Motion Picture Film Tax.—A. B. No. 1543 
imposes a tax of one mill per foot upon every 
original motion picture film or copy thereof. 


Motor Vehicles.—S. B. No. 45 and A. B. 
No. 52 provide for annual registration fee 
of $5 for trucks weighing 3000 pounds or 


_ Corporations.—%S. B. No. 223 continues 
tor another year, beginning in 1937, the 6% 
increased emergency franchise tax on busi- 
ness corporations. Approved March 18, 
1936; Chapter 125. 

S. B. No. 705 and A. B. No. 1287 provide 
that subway, elevated and surface railroads 
not operated by steam whose property is 


pounds, unladen. 
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less, unladen, and a fee of 80¢ for each 100 
pounds for trucks weighing more than 3000 
Fee for tractors and 
trucks of any weight operated entirely by 
electricity to be $1.20 for each 100 pounds. 
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A. B. amended in Assembly February 11, 
1936. 


S. B. No. 146 and A. B. No. 101 provide 


that payment of registration fees shall not 
apply to motor vehicles owned or con- 
trolled by public improvement districts. 
A. B. passed Assembly February 11, 1936. 


S. B. No. 286 and A. B. No. 663 provide 


for registration fee for auto-trucks weigh- 
ing more than 4000 pounds operated by 
other than motor fuel at $2.40 per 100 
pounds. 
19, 1936, A. B. amended in Assembly Febru- 
ary 20, 1936. 


S. B. amended in Senate February 


S. B. No. 821 provides that if motor ve- 


hicle is registered after Jan. 31 the fee shall 
be as many 12ths of the annual fee as there 
are remaining months in the registration 
year. 


A. B. No. 787 provides for a registration 


fee of farm motor trucks, weighing less 
than 1800 Ibs., unladen, of $6; those weigh- 
ing more than 1800 and less than 3600 Ibs., 
40 cents for each 100 Ibs. 
of annual fee due if registered after April 1 
and before July 1. 


Three-fourths 


A. B. No. 999 imposes a tax upon foreign 


trucks importing merchandise equal to the 
tax required to be paid by resident truck 
operators of this state in such foreign 
states. 


Passed Assembly February 25, 1936. 
Personal Income Tax.—%S. B. No. 228 


continues for the year 1936, for which re- 
turns are made for 1937, the 1% emergency 
tax on personal net income. 
March 18, 1936; Chapter 127. 


Approved 
S. B. No, 707 and A. B. No. 1282 repeal 


Sec. 354 (5) Tax Law relating to recogni- 
tion of gain or loss on sale or exchange 
of property for personal income tax pur- 
poses. 


S. B. No. 709 requires person claiming 


exemption for dependent to include the 
income of the dependent in his return. 


S. B. No. 718 and A. B. No. 1198 relate 


to the payment of the personal income tax 
in two payments. 
tion Committee February 25, 1936. 


S. B. in Assembly Taxa- 


S. B. No. 843 provides for the exemption 


of salaries of judges, justices and official 
referees from the personal income tax for 
any taxable year prior to January 1, 1934. 


S. B. No. 1003 and A. B. No. 1665 exempt 


from gross income compensation of officials of 
foreign governments if 
are similarly treated in their country. 


U. S. employees 


A. B. No. 960 provides for the exemption 
from personal income tax of the salaries of 


judges, justices and official referees for any 


taxable year prior to Jan. 1, 1936, instead 


of 1933. 


Property Taxes.—S. B. No. 68 relates to 
assessment of property and collection of 
taxes in towns of Westchester county, to 
special tax and school districts, and to sale 
and transfer of tax liens. Amended in Senate 
February 19, 1936. 


S. B. No. 124 provides for cancellation 
or reduction of unpaid taxes, hereafter, as 
well as heretofore levied on real property 
by a municipality, for the collection of 
which no sale has been made. Passed Senate 
February 26, 1936. 

S. B. No. 652 and A. B. No. 1014 reduce 
the rate of interest on unpaid taxes in New 
York City from 10% to 6%. 

S. B. No. 700 permits county treasurer 
to receive taxes on part of land where no 


| sale has been made. 
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S. B. No. 997 provides for abating all 
penalties and interest imposed upon delin- 
quent county, city, town, village and public 
improvement district taxes for 1935 and 
previous years imposed on real estate of 
owner used as farm or home if taxes are 
paid 20% each year beginning with 1936. 


S. B. No. 1494 provides that 1937 and 1938 
real estate taxes shall be payable in two 
equal installments. 


A. B. No. 1744 extends the time for col- 
lection of 1936 taxes to date not later than 
June 1, 1937. 


A. B. No. 1854 authorizes tax levying bodies 


to permit tax collection in monthly install- 
ments. 


Resident Buyers, License.—S. B. No. 1209 
licenses resident buyers acting as third party 
agents. 


Social Welfare Tax.—S. B. No. 1317, A. B. 
No. 1660 and A. B. No. 1877 add new article 
424-a, Tax Law for old age assistance im- 
posing additional excise taxes. S. B. amended 
in Senate March 9, 1936. 


Stock Transfer Tax—S. B. No. 224 
continues the additional emergency stock 
transfer tax for another year to terminate 
June 30, 1937. Approved March 18, 1936; 
Chapter 124. 

S. B. No. 884 and A. B. No. 1046 provide 
that tax rates for stock transfers shall be 
1 cent where sale is for $5 or more but 
less than $15 and %4 cent whiere sale is for 
less than $5 and for exemption of transfers 
of certificates from owner to custodian. 


Tax Law Revision.—S. B. No. 750 and 
A. B. No. 904 enact an entirely new tax and 


revenue system and repeal tiie present Tax 
Law. 


Tax Law Revision Commission.—¥°S. B. 
No. 674 extended the life of the Temporary 
Commission on Tax Law Revision to March 
1, 1936, and permitted the filing of its re- 
port on that date. Approved February 15, 
1936, Chapter 14. 

*S. B. No. 984 continues life of the Com- 
mission to February 15, 1937. Approved 
February 28, 1936. Chapter 61. 


Taxicab Business.—S. B. No. 1440 relieves 
taxicab companies from liability for the 
additional tax on _ transportation and 
transmission companies. 


on Proposed Transactions 





Predetermination of Tax Liability 


THE TAX MAGAZINE 








April, 1936 





Unincorporated Business Tax.—xS. B. 
No. 225 continues during 1936 the temporary | 
4% emergency tax on net incomes of un- 


ter 33, Laws of 1935. Approved March 21, 
1936, Chapter 157. 


the prorating of the exemption under the 
Unincorporated Business 


period covered by the return is less than a 
year. 


OHIO 
First Special Session 
Cigarette Tax. H. B 


Tax where the | 





H. B. No. 648 amends Sections 6, 8 and 
| 39 of Chapter 98 of the General Laws, re- 


| lating to the operation of ag? vehicles, 
incorporated businesses, imposed by Chap- | 


Property Taxes.—S. B. No. 55 proposes 
an amendment to the constitution, exempt- 


| ing from taxation all dwellings up to $3,000. 
S. B. No. 716 and A. B. No. 1309 require | 


S. B. No 74 permits taxing of tangible 
and intangible property where found. 

S. B. No. 96 reduces from 20 per cent 
to 10 per cent amount to be paid to recover 


| “ee sold for taxes. 
| 


. No. 99 requires personal property 


| sina to pay tax under penalty of sus- 


the tax on cigarettes through the first three | 


months in 1937. Rates are unchanged. Ap- |i 


proved March 11, 1936. 


RHODE ISLAND 


Regular Session 


Additional bills introduced at the Regu- | 


lar Session convened January 7, 1936, and 
important action on pending bills include: 


Alcoholic Beverages.—H. B. No. 624 de- | 
creases State tax on wines from 20 cents to} 


5 cents a gallon. 


Business Licenses.—%S. B. No. 46 pro- | 


vides short form for renewal of agents’ 
licenses. Approved February 26, 1936. 


pension of motor vehicle registration. 


H. B. No. 635 amends Section 18 of 


| Chapter 62 of the General Laws, to enable 
3. No. 581 extends | 


persons whose property is sold for taxes 
or mortgage to redeem such property with- 
in 3 years. 


H. B. No. 843 creates Board of Tax Ap- 


| peals. 





S. B. No. 63 provides for licensing of | 


bowling alleys and billiard rooms to oper- 
ate on Sundays between 1 P. M. and 12 A. M. 
S. B. No. 76 defines and regulates prac- 
tice of naturopathy. 
H. B. No. 633 provides for the licensing 
of garage men. 


_ Inheritance Tax.—S. B. No. 71 amends 
inheritance tax law, setting aside certain 
funds to retire state debt. 


Milk.—¥S. B. No. 3 fixes time for issu- 
ing licenses for sale of milk, ice cream, 
etc., on Sundays. Approved January 28, 1936. 


Motor Vehicle Registration—S. B. No. 
79 requires owner or operator of motor 
vehicle to notify division of any change of 
=e within 48 hours. 

H. B. No. 631 reduces motor vehicle reg- 
ant 8 fees. 








SOUTH CAROLINA 


Regular Session 
Additional bills introduced at the Regular 
Session convened January 14, 1936, and 
important action on pending bills include: 


Alcoholic Beverages.—S. B. No. 1114 
directs Tax Commission to refund to exec- 
utor or administrator of deceased liquor 
dealer the unearned portion of license tax, 
and permits the sale of liquor owned at 
time of death. Approved February 25, 1936. 

H. B. No. 1467 requires refund of taxes 
paid on liquor returned to distillers. 

H. B. No. 1480 provides for the contin- 
uation of business of deceased liquor licen- 
see or for refund of portion of license fee. 

H. B. No. 1505 imposes an additional 
license tax of 2'%4 cents upon each eight 
ounces of alcoholic liquor sold. 

. B. No. 1510 reduces license tax on 
wineries using only fruits produced on 
premises of owner to $5. 

H. B. No. 1686 provides for the procedure 
where resort to a court is had from order 
revoking liquor license. 

Business Licenses.—S. B. No. 1048 re- 
quires tourist camps and road houses to 
register and obtain license. Passed Senate 
February 6, 1936. 

S. B. No. 1176 repeals Section 5204, Vol- 
ume 2, Code of 1932, providing for annual 
registration of licenses to practice den- 
tistry. Passed Senate February 26, 1936 


(Continued on page 248) 





is likewise returned and checked. 








Human activity 
















































































(Continued from page 196) 
entirely to completed transactions. Such work, as 
has been indicated in a prior paragraph, is a labor 
of no small magnitude. If it be considered that each 
one of the five million income tax returns presents a 
composite picture of the activities and accomplish- 
ments of a comparatively active and successful indi- 
vidual, firm, or corporation over a twelve months’ 
period, and that the steps and activities of each such 
taxpayer during such annual period must be re- 
traced and tested, it becomes at once obvious that no 
small volume of work is accomplished. The picture 
is enlarged in no small measure if it be recalled that 
each event giving rise to a miscellaneous tax liability 





is the measure of tax liability, and necessarily the 
prime consideration of the Commissioner of Internal 


Revenue and his staff. One result of a complete 
devotion to this primary task is, at least, more expe 
dition and greater accuracy in closing the largest 
possible number of cases. 

With these reasons in mind inquiring taxpayers 
will, it is believed, have less cause to feel affronted 
when the Commissioner declines to assist in respect 
of proposed transactions. At least, they will know 
that his reply is not an ill considered and peremptory 
refusal, but is based upon considerations arising 
from existing legal limitations upon his powers and 
present resources of trained personnel, which are 
regarded as compelling. 
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STATE TAX CALENDAR 


1936 MAY 1936 


3UN. MON. TUE. WED. THU. FRI. SAT 


1936 MAY 1936 


SUN. MON. TUE. WED THU. FRI. SAT 


1 2 
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Extracts from tax calendars in the Corporation Tax Service published by Commerce Clearing House, Inc. 


ALABAMA | 


May 1—— 
Fandilen Tax—Domestic and foreign corporations 
are allowed 30 days after the Ist day of April 
within which to pay the annual franchise tax to 
State Tax Commission; if delinquency in pay- 
ment of the franchise tax continues after May 1, 
a penalty of 1 per cent for each month or part 
thereof that the tax remains unpaid after the | 
beginning of the delinquent period is imposed. 
May 20——— 
Coal and iron ore mining monthly report and tax 
due. 


ARIZONA 


May 1—— 
Property taxes assessed between the first Monday 
of January and this date. 
First Monday— _ 
Second half of real estate and secured personal 
property taxes delinquent. 
May 5—— 7 
Alcoholic beverage licensee report due. 
May 15 ; 
Gasoline distributors’ and consignees’ reports and 
taxes due. 
Gross income tax report and payment due. 
Motor vehicle carrier report and tax due. 
May 20—— : 
Gross income tax delinquent. ; 
Motor vehicle carrier report and tax delinquent. 
Property tax returns due upon 10 days’ demand 
between first Monday in January and this date. 
May 25—_—. f 
Motor fuel carriers’ reports and any tax due. 








ARKANSAS 
May 15——— 
Monthly sales tax report and 
(beginning 1936). 


remittance due 


CALIFORNIA 
aoe 1 
Gasoline tax due; distributors required to make 
physical inventory. 
Motor vehicle registration and license fees reduced 
to 8/12 of annual rate. 
May 5- 
Fish packers’ monthly reports due. 
First Monday 
Lien of property taxes attaches in fourth class 
cities. 
May 10—— 
Alcoholic beverages (manufacturers and import- 
ers) monthly report and tax due. 
Cattle transporters’ monthly reports due. 
——, mule or burro transporters’ monthly reports 
due. 
Kelp monthly report due. 
‘elp privilege tax due. 
Petroleum and natural gas companies’ monthly re- 
ports due. 
May 15 
Gasoline distributors’ returns due. 











May 30 


May 


May 1 








Imitation dairy products monthly reports due. 
Slaughter house monthly reports due. 


COLORADO 





Employment agencies must file a report with the 
deputy state labor commissioner monthly. 





Annual corporation license fee (franchise tax) 
required of all corporations is due on or before 
this date. 

Fiscal year for purposes of the annual corporation 
license fee (franchise tax) begins today. 

Persons having no property to return but receiving 
a blank from the assessor must make a sworn 
statement and file same before this date. 

The register of state board of land commissioners 
shall furnish to the county assessor of each 
county a list of equities owned or acquired in 
all state lands sold. 

May 10 
lass A private carriers must file a report and 
pay tax for preceding month, on or before this 

ate. 


Motor vehicle carriers must file a report and pay 
the tax for the preceding month, on or before 
this date. 





May 15—— 
Coal miner owners report due on this date. 
Retail sales tax return and tax due. 
May 20—— 
All property tax returns, where property is actu- 
pwd returned, must be filed on or before this 
ate. 
Class A private carriers notified of tax due, on or 
before this date. 
Motor vehicle carriers notified of tax due, on or 
before this date. 





May 25 
Coal mine owners royalty tax due on or before 
this date. 
Gasoline distributors statement to state oil in- 


spector due on or before this date. 

Gasoline tax due on or before this date. 

Report of motor fuel deliveries made during the 
preceding month required of all common car- 
riers on or before this date. 


CONNECTICUT 
May 1 ; 
Alcoholic beverage gross receipts tax, quarterly 
return and payment due. 
Amusement park license fees due. 
Assessment date and lien date in city and town of 
Waterbury. f ‘ie: ; : 
Dairy products production and distribution regis- 
tration required during May. 
Gasoline tax due from distributors. 
May 10 — : 
ee distributors’ monthly (inventory) report 
ue. 
Theatre reports due. 
May 15- ay 
Gasoline distributors’ report due. 
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DELAWARE 
May 1——_ 
Monthly alcoholic beverage report due. 
Sussex County property taxes payable. 
Wilmington city and school taxes “delinquent” 
and suit may be instituted. 
First Monday—— 
Annual statement of steam, gas, and electric com- 
panies due. 
May 15 
Gasoline filling station report due. 
Last day to file alcoholic beverage report. 








= 31- 
asoline tax report and tax due. 


DISTRICT OF COLUMBIA 

May 10 
Alcohol _beverage statements due. 
May 31 
Monthly gasoline tax report and tax due. 








FLORIDA 
May 10—— 
Gasoline inspection fees and reports due. 
Lime kiln reports and fees due. 





May 15 
Chain store monthly reports and gross receipts 
taxes due. 


Gasoline sales and storage reports and taxes due. 
May 31 
Fresh water fish dealers’ reports due. 


‘ 





GEORGIA 





May 1 
Annual report of oyster and shrimp dealers due. 
Insurance companies’ annual report due. 

Last day for filing general property tax returns. 

May 5 
Dealers and distributors of oysters and 

reports due. 

May 10 
Boards of county tax assessors meet within ten 

days from date of closing of tax returns to 
inspect said returns. 

May 15 
Annual report of oyster and shrimp dealers—last 

day for filing. 

May 20—— 

Gasoline reports and taxes due. 

May 30 

Motor carriers monthly report due. 





shrimp 














IDAHO 
May 1 
Every mining company must, between the Ist 
day of January and the Ist day of May in each 


year, make out a statement of the net profits 
derived from mining to the assessor of the 
county in which the mines are situated. 
May 10 
Beer excise tax report due. 
Monthly report of dealers in dairy products sub- 
stitutes due. 

























































































































































































































































































































































































































































































































































































226 





May 15 
Electric light and power companies’ 
kilowatt tax due. 
Gasoline dealers’ report and tax due. 
Report and license tax of electric generating com- 
panies due. 
Retail sales tax and return due. 





report and 


ILLINOIS 
May 1—— ; 

Cook County second installment of real estate 
taxes, for the year 1933, delinquent on May 1, 
1935. 

May 5—— 

Cold storage warehouse monthly report of food 

held in storage due. 
May 15- aa 

Alcoholic beverage tax return of manufacturers 
and importing distributors due between Ist and 
15th of each month. : 

Petroleum products inspection fees for March due. 

Retailers’ occupation (sales) tax reports and taxes 
due. 

May 20—— 


Last day for distributor of motor vehicle fuel to 
make monthly return and to pay tax. 


jer M 
Last day for non-distributors to file monthly motor | 


vehicle fuel report and to pay tax. 


Last day for registered brokers to make return of 


sales of motor fuel. 





May 30 
Lest day for carriers to file monthly report of 
motor fuel delivered previous month. 
Wholesale fish market and dealer’s report of fish 
taken within waters of state due. 
May 31—— 
Personal property tax returns including capital 
stock returns of corporations, must be filed be- 


tween April 1 and June 1, when required by 
the assessor. 


INDIANA 


ey i1—_—— 
employment agency reports due. 
Private car company returns due. 
Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 
First Monday——— 
First half of property taxes delinquent. 
Report of mortgage indebtedness due. 
First Week 
State Board of Tax Commissioners considers steam 
railroad company assessments the fifth week of 
the first session, which begins the first Monday 
of April. 
May 10—— 
Petroleum 





oils inspection fees due. 


May 15-—— 
Bank and trust company reports due. 
Common carriers’ gasoline reports due. 
Imitation condensed milk tax due. 
Inspection of vessels carrying passengers or 
freight required. 
Property tax returns and affidavit of compliance 
with Intangibles Tax Act due between March 1 
and this date. 
Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 
May 20-—— 
Bank and trust company taxes and building and 
loan association reports and taxes due. 
May 25—— 
Gasoline dealers’ reports and taxes due. 


IOWA 
May 1- 

Annual corporation report—It shall be the duty 
of the Secretary of State, between the first day 
of May and the first day of July of each year 
to notify all corporations (doing business in 
Iowa) of the requirements (for the annual re- 
port and permit to do business) inclosing there- 
in a blank form and application. 

Commercial fertilizers—License expires on this 
date after date of issue. 


Electric transmission lines must on or before this 
date each year furnish to the State Board of 
Assessment and Review a property report. 


Property tax—Local board of review completes its 
duties of hearing complaints and adjusting as- 
sessments on or before this date each year. 
Appeals shall be taken from action of local 
board of review to the district court of the 


county within 20 days after the adjournment of 
the local board. 


Telegraph and telephone companies file annual 
property tax report with State Board of Assess- 
ment and Review on or before this date. 
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| KANSAS 
May 1—— 
All . *,* . 
theatres and other exhibitions expire. 
Express company gross receipts returns due. 


city taxes for the year. 
“— 10——___ 
il inspection reports due. 
Third Monday—— hae 
County Boards of Equalization meet. 














May 15 F - 
Motor carrier reports and fees due and lien 
attaches. 
May 25—— 
Gasoline reports and taxes due. 
May 30—— ; : 
Public warehouse (terminal and local) licenses 
expire. 
May 31 ; ; | 
Express companies gross receipts returns de- 
linquent. 
KENTUCKY 
ay 1 ; — : 
All taxes in cities of the first class bear interest 


* the rate of % per cent per month from this 
| ate. 
| Bonded warehousemen file report and pay excise 
tax on distilled spirits on this date. 
Taxes in cities of first class due. 
Vehicle licenses expire. 
May 2 ; 
Taxes on distilled spirits due. 
First Monday— ; 
Assessors in cities of the fourth class list all tax- 


able property in such cities on or before this 
date. 











as | 5 

mployment agency reports due. 

May 10— , 
Breweries and manufacturers of beer and wine 


oe monthly report and pay barrel tax on this 
ate. 


Monthly alcoholic beverage report of hotels, res- 
taurants and clubs due. 

Monthly excise tax reports of blenders and recti- 
fiers of distilled spirits and excise tax due. 

Refinery monthly report due. 

May 15 
Motor carrier mileage tax due. 
Motor carrier operators reports due. 

May 20 
Crude petroleum transporters’ monthly report due. 
Oil production tax due. 














due. 
Reports of retail dealers in distilled spirits due. 


LOUISIANA 


May 1—— 


Annual report in connection with fertilizer 
spection fee due. 


First Monday 


Parish boards of equalization, except Parish of 
Orleans, meet to review assessments. 


in- 





“_. §--— 
Wholesale fish dealer’s report due. 
May 10—— 

Oyster severance tax report due. 

| Parish gasoline tax reports and tax due. 

| Reports and tax on imported kerosene due. 
Reports of imported alcoholic beverages due. 
Reports of imported gasoline due. 
Returns from shrimp freighters and ice boats due. 
Shrimp severance tax report and tax due. 





MAINE 
May 1 
Express company tax reports due on or before 
this date. 


Gasoline tax due. 

In unorganized townships property lists are due 
on this date. 

Small loan agency monthly reports due. 

The amount of tax to be assessed to telephone and 
telegraph companies is determined on or before 
this date. 

May 10—— 
Inspection fees for packing of food due. 
Sardine packing inspection fees due. 


= 15- 
asoline tax sales report due. 


Parlor car company tax reports due on or before 
this date. 


— of express companies assessed on this 
ate. 


third class city licenses except for shows, 


| Tracts taken into city before this date subject to 









oe 31- 
asoline reports (except refinery reports) and taxes 
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MARYLAND 
May 1 , 
The following licenses expire upon this date and 
renewal fees are due, although not in defaylt 
until after the lapse of 30 days: 


Adding machines; bowling saloons; brokers, jp. 
surance agents or solicitors; brokers (bill, ex. 
change, grain, insurance, merchandise, pawn, 
stock, or real estate); chain stores (see “Sale 
of goods and chattels’ below); check rooms: 
cleaners and dyers; commercial, mercantile and 
mutual protective agencies; contractors (con. 
struction) ; detective agencies ; employment agen. 
cies or intelligence offices; express, telegraph 
or transportation companies; farm machinery 
(wholesale dealers) ; garages; itinerant vendors 
(State licenses); itinerant vendors (local jj. 
censes) ; junk dealers; laundries; livery stables: 
motion picture shows and carnivals; petty loans: 
plumbers and gas fitters; restaurants and eating 
places; sale e goods and chattels (except li- 
censes for fisheries and horse racing); shoe 
shining and hat cleaning establishments; soda 
water fountains; tobacco dealers (non-resident 
wholesale); traders (see “Sale of goods and 
chattels” ype trading stamp companies; 
typewriters; undertakers; warehouses (storage). 


May 5 
Last day to file monthly account of leaf tobacco 


sales on or through Baltimore market. 


Last day to file cold storage warehouse monthly 
report. 


May 10 
Last day to file monthly statement or declaration 
of insurance brokers, agents, or solicitors. 
Monthly gross receipts (sales) tax reports and 
payments due. 


May 15—— 
Milk control fees due. 


May 30—— 


Licenses expiring May 1 (see above) not in de- 
fault until after lapse of 30 days. 


May 31 
Last day to file dealer’s report and pay tax on 
gasoline sold or used during next preceding 
calendar month. 
License to catch 
expires. 














shad or herring in Potomac 


MASSACHUSETTS 
M 





ay 

Billiard table and bowling alley license fees due. 

Clubs’ and Societies’ license fees due. 

Intelligence office license fees due. 

Mandamus lies to compel filing of personal income 
tax return. 

Oleomargarine license fees due during May. 

Pawnbrokers’ license fees due. 

Slaughter house license fees due. 

May 10 

Alcoholic beverage excise tax return and tax due. 

Alternate method of allocating income of foreign 
corporation due. 








or 25 
old storage warehouse reports due. 
Motor fuel distributor’s return and tax due. 





MICHIGAN 
May 1 
ae report of brine lines to Auditor General 
ue. 


Annual report of common carriers to Public Utili 
ties Commission due. ; 

Annual report of union depot companies to Public 
Utilities Commission due. 
ange of location or sale of personal propert) 
not to affect assessment after this date. 

Severance tax and reports due. 

First Monday 
Village roll may be made delinquent by the coun 

cil 30-50 days after this date. 

May 5— 

Gasoline—common carrier’s statement due. 
a! 10—_ : 
a and contract carriers’ 
ue. 
Fur dealers—last day to make monthly report. 

May 15 . : 
Report of timber cut from commercial forest res- 

ervation due. 

Third Monday— ; 
Boards of review in fourth class cities meet. 
Monthly sales tax and return due. 

May 20—— , 
Certificate of assessment of railroad properties by 

assessors due on or before this date. 


Gasoline—wholesale distributor’s statement 
tax due. 


Severance tax ind reports delinquent, 





monthly report 








and 
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MINNESOTA 
_— 
Mey property, real and personal, assessed as of this 
date. 


Commercial fertilizer license fees due. 
[ron severance occupation tax due. | 
Milk and cream dealers’ licenses expire. 
Tax lien attaches on property. f 
The assessor begins the performance of his duties 
on this date. 
May 5-—— 
Cold storage warehouse reports due. 
Second Monday-—— ; 
Real estate may be sold for taxes. 





May 10—— ; 
Liquor reports of wholesalers, brewers and dis- 
tillers due. 


Live stock commission merchants’ statements due. 
Semi-annual report of common carriers of ore due. 
State auditor draws draft on taxpayer for delin- 
quent iron severance taxes. 
May 15—— 

Gasoline tax and fees due. 

Interstate carriers truck mile tax and report due. 
Oil inspection fees due. 


May 20—— ee: 
Common carriers’ liquor reports due. 
May 31-—— — ; 
Commission merchants’ licenses expire on this 
date. 


Iron severance royalty tax due. 

Public produce warehouse licenses expire. 

Real estate tax bills mailed in certain counties 
prior to this date. 

Wholesale produce dealers’ licenses expire. 


MISSISSIPPI 


May 1-—— 
A cream station license must be procured during 
the month of May and is valid until May Ist 
next thereafter. 


Admission (amusement) tax and report is 
between the Ist and 10th of each month. 


Information ay of railroad corporations are 
due on or before this date. 


Oyster packers and canners file sworn statement 
on this date as to the number of barrels of 
oysters purchased and caught during the pre- 
ceding month. 


On or before this date the collector shall mail to 
each privilege taxpayer holding an annual li- 
cense and whose license will expire in June a 
notice thereof and a renewal blank. 





due 





Oyster, sea food, etc., monthly inspection tax is 
due on this date. 


MISSOURI 
May 1—— ; 
First class city property taxes due between this 
date and September 1. : 
Last day to file report and pay gross receipts tax 
on express corporations. 
May 10 





Corporations not receiving franchise tax bills 
should request bill. 
May 15—— ; 
Annual franchise tax due. 
Gasoline—statement of distributors and dealers 
due. 
Sales tax monthly return due. 
May 25 
Gasoline—tax due. 
-distributor’s and dealer's report of gasoline 


received due. 
transporter’s statement due. 
may 3) ; 
Hotels—license expires. : : 
Last day for a 2 per cent discount on first class 
city property taxes. 
Manufacturers, wholesalers and dealers tax due. 
Soft drink report due. 


MONTANA 
May —_—— 
Taxidermists’ reports are due. 
May 10—— 


Creameries, butter, cheese, or ice cream factories’ 
reports are due. 


Milk or cream buying stations, reports due. 
May 15 


Alcoholic beverages, brewers’ and 
monthly report and excise tax due. 

Dealers’ monthly gasoline tax and report due to 
State Board of Equalization on or before this 
date. 





wholesalers’ 
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Railroads and common carriers file monthly report 
on or before this date with State Treasurer and 
State Board of Equalization of gasoline deliv- 
ered in state. 


May 20—— 
Oil producers’ additional license tax report and 
tax due. 


May 31 
Property taxes (second half) are payable on or 
before 5:00 P. M. on this date annually to the 
county treasurer. 
Public warehousemen’s reports are due. 





NEBRASKA 
May 1—— 

First installment of city real estate taxes for the 
city of Lincoln becomes delinquent on this date 
and draws interest at the rate of 7 per cent per 
annum. 


First installment of real property taxes (except in 
counties of 150,000 or more population) becomes 
delinquent on this date. 


Last day for assessor to value and assess railroad 
depots and such property. 


License fees of employment agencies due. 


Manufacturers and distributors of alcoholic liquor 
at wholesale must make a return with the 
Liquor Control Commission between the first 
and fifteenth of each month showing amount of 
alcoholic liquor manufactured and sold during 
the preceding month. 


Property statement of unqualified foreign corpora- 
tions due on this date. 


First Monday 
State Board of Equalization proceeds to ascertain 
the property of railroads. 
The State Board of Equalization assesses railroad 
depots and such property, except local property. 


May 5 ; f 
Reports of public grain warehouses due. 
May 10 ; 
Employment agencies’ reports due. 
Railroad monthly reports of passes due. 
May 15——- 


Gasoline carriers’ reports due. 
Gasoline dealers’ reports and taxes due. 











Reports and taxes of retail imitation butter dealers 


due. 


May 20 
Property reports 
carriers due. 


Last Monday 





of non-resident 





Intangible property must be listed for taxation on 


or before this date. 


NEVADA 
May 1 
All bank stock shares assessed. 
Petroleum products report and fees due. 
Report on bees due. 





First Monday——— 
Interstate or intercounty assessment. 
Pharmacists’ certificates fees due. 


May 15 
Gasoline 





tax report and taxes due. 


NEW HAMPSHIRE 





May 1 
Gain and loss certificate of life companies due. 
Gasoline distributor’s monthly tax due. 
License expires. 


May 10—— 


Monthly report of agents of unlicensed fire insur- 


ance companies due. 


Monthly report of manufacturers and wholesalers 


of beverages due. . 
Monthly report of foreign manufacturers 
wholesalers of beverages due. 


Monthly beverage report and fee of on-sale and 


off-sale permittees due. 
May 15 : Es oll 
Monthly report of gasoline distributors due. 





NEW JERSEY 
May 1 





Electric light, heat and power, gas, pipe line, 
telegraph, telephone and water companies pay 
gross receipts tax at the same time as other 
taxes are due and payable in the particular tax- 


ing district. 


On or before this date distributors pay gasoline 


tax. 


First Tuesday 


motor vehicle 





and 
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Street railway companies pay gross receipts tax 
at the same time as other taxes are payable in 
the particular taxing district. 

The second quarter installment of general prop- 
erty tax is due and delinquent. 





Express, parlor and sleeping car companies file 
annual report, for gross receipts tax purposes, 
on or before this date. 





ar 4 5 
old storage warehouses file report. 
May 10—— 


Operators of interstate busses file monthly state- 
ment on or before this date. 

Operators of motor busses within the limits of a 
“municipality,” file a statement and pay the tax 
on gross receipts on or before this date. 


May 15 

Manufacturers, distributors, transporters, storers, 

warehousemen and importers of alcoholic bever- 
ages reports due. 


May 31 

Distributors of motor vehicle fuel file monthly 

reports on or before this (last business day of 
month) date. 


Transporters of gasoline must, within 60 days 
after the close of each month, furnish a state- 
ment, to the State Tax Commissioner, of all 
deliveries to points in New Jersey. 








NEW MEXICO 


ay 

Second half of property taxes delinquent. 

Taxpayer must appear before the County Board 
of Equalization if dissatisfied with corrections 
made on the assessment roll. 





May 10—— 
Oil and gas severance tax reports due. 
“7 15— ; 
ross income (occupational) taxes and reports 
due. 
May 20—— 


Motor carrier reports and taxes due. 
Pipe line license fees due. 


May 25 

Gasoline distributors’, retail dealers’ taxes and re- 
ports due, taxes and reports on gasoline pur- 
chased from unlicensed distributors and dealers 
due, carriers’ reports due. 





NEW YORK 


ay 1-—— 

First half of New York City real estate taxes 
delinquent. 

Last day for payment of taxes levied b 
boards of supervisors subsequent to 
15 (some exceptions). 


First Tuesday : . 
Employment agencies—License tax payable on or 
before this date. 


Moe 
old storage warehouse monthly reports due. 
May 10—— 

Last day to pay second quarter of property taxes 

in Nassau County without penalty. 
May 15—— 

Application for notice of completion of assessment 
in Westchester and Nassau counties due. 

Income (franchise) tax return due on or before 
this date (except where fiscal year ends after 
Feb. 28 and before July 1, then return is due 
within 30 days after filing the Federal income 
tax return). 

Merged or consolidated corporations required to 
report on this date after 1935 or 30 days after 
merger or consolidation. 

May 25—— 
Last day to file New York City Public Utility 

Excise Tax monthly return and pay tax. 

May 31 

Operators’ 
this date. 


Reports of water, gas, electric or steam heating, 
lighting and power companies due for the quar- 
ter. ax must be paid with the filing of the 
report for the period covered by it. 


county 
ecember 








(motor vehicles) license expires on 


NORTH CAROLINA 





May 1 
If property taxes are paid in instalments, final 
payment must be made on or before this date. 
Tax lien attaches to real property in cities. 
Telephone company quarterly report and privilege 
tax due 30 days after April Ist. 













































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































228 


May 2—— 


Penalty of 4 per cent accrues on property taxes. | 


May 10—— 


Alcoholic ep excise tax is due on or before 


the 10th day of each month. 
Ice cream manufacturers’ reports due. 


May 15—— : 
Gross sales return and tax is due on 


this date where sales are reported on a monthly 
basis. 


May 20—— 
Gasoline tax and report due. 


May 31—— ; ; 
Chain store state license expires on this date. 


NORTH DAKOTA 
May 1—— 

Mutual or co-operative telephone company reports 
due. 

Oil inspection reports and fees due. 

Sleeping car, telephone, telegraph, power 
light company reports to Tax Commissioner and 
county auditors due. 

Tractor fuel oil report and fee due. 


May 10 
Grain warehouse reports delinquent. 
Oil inspection fees delinquent. 
Tractor fuel oil fees delinquent. 


May 15—— 
Dealers’ reports of used cars due. 
Gasoline reports and taxes due. 
Interstate motor carriers mileage report and taxes 


due. ; : : 
Motor vehicle registration fees delinquent. 
May 20——— 
Surety liable on oil dealers’ bonds. 
May 31——- 


Cream station and dairy monthly 


reports due. 
Grain warehouse reports due 


OHIO 
May 5-—— ; 
Last day for employment agencies to file monthly 
report. 


First Monday—— 
Date of finality of preliminary assessment certifi- 
cates certified to the Auditor of State. 
Day on which tax commission finishes determina- 
tion of value of canital stock and portion sub- 
ject to Ohio franchise tax. 


May 10 
Admissions tax reports and payments due. 
Alcoholic beverage tax reports due. 

Last day for payment of sixth installment of real 





property and public utility real and tangible 
personal property taxes, if paid in ten install 
ments. 
Mav 15—— : 
Monthly report of unregistered dealers in motor 
vehicle fuel due. 
May 20 


Last day without penalty for dealer to report sales 


or taxable use of motor vehicle fuel during 
preceding calendar month. 
Fourth Monday—— . ; 
Applications for alcoholic beverage tax licenses 


due. 

License tax for cigarette dealers due on or before 
this date. 

Private motor carriers’ monthly report and emer- 
gency tax due. 


May 30— 
Last day for filing property tax return with the 
county auditor where time extended. 
Transportation companies including pipe lines re- 
port all deliveries of motor vehicle fuel in Ohic 
during preceding calendar month. 
May 31—— 
Gasoline tax for preceding calendar month due. 
Last day to file monthly fishing report. 


Last day without penalty for equipment. freigh: | 


line and sleeping car corporations to file excise 
tax report. 


OKLAHOMA 
May 1—— 
Excise tax on petroleum report and tax due. 
Gross production tax and report on oil and gas 
due. 


Last quarterly instalment of property tax delin- 
quent. 

License fee on commercial fertilizer due. 

License fees of employment agencies are due. 


or before | 


and | 
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| First Monday-—— 


Property tax statements of persons refusing to 
| swear thereto are filed with the county clerk 
| on this date. 


May 5 
Reports from mines (other than coal) due. 
May 10—— 


Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. 


Report of manufacturers of non-intoxicating alco- 
holic beverages due. 
May 15——_ : ; 
Gas pipe line reports of daily meter readings due. 
Gasoline tax and reports due. 


Mileage report and tax of motor vehicle carriers 
due. 


May 20-—— : 
Monthly sales tax and report due. 
Reports from coal mines due. 


|; May 31——— 
Fur dealers’ reports due. 





j 


OREGON 
May 1——- ; 

Special motor carriers’ monthly fee due. 

Tax Commission issues warrant in case any in- 
tangibles or personal income tax imposed is not 
paid within 30 days after same becomes due 
directing sheriff to sell property of delinquent 





taxpayer. 
Tax Commission issues warrant to sheriff com- 
manding him to sell property of delinquent 


taxpayer if excise (income) tax—first instalment 
—is not paid on or before this date. 


First Monday——— 


tax on bank stock shall not be paid on or 





immediately after this date, tax collector of 
county where bank is located sells such shares. 
May 10 


Oil well license tax and report due on or before 
this date to county treasurer. 


May 15—— 
Fish poundage fee and report and meat dealers’ 
report due on or before this date. 


Gasoline tax and report due to Secretary of State 
on or before this date. 


May 20—— : 
Alcoholic beverage excise tax and report due. 
Motor carrier’s tax due on or before this date. 


May 31——- 

If any intangibles income taxpayer, without intent 
to evade any such tax, shall fail to file a return 
of income, 1f one is due at the time required, 
but shall voluntarily file a corrected return of 
income and pay the tax due, within 60 days 
thereafter, additional tax equal to 5 per cent 
of original amount due, plus $1, and additional 
1 per cent per month during which tax remains 
unpaid, is added. 


PENNSYLVANIA 





May 1 


Interest at the rate of 6 per cent per annum be- 
gins to accrue on delinquent county taxes on 
this date. 


May 10—— 
Amusement 
due. 


Liquor importers’ reports to Department of Rev- 
enue due. 


Malt beverage tax reports to Department of Rev- 
enue due. 


May 15-—— : : 
Assessment of property begins in first class cities. 


Individual net income tax returns due covering 
preceding calendar year. 


Information returns under the Individual Net In- 
come Tax due. 


Liquor manufacturers’ reports and taxes to De- 
| partment of Revenue due. 


tax monthly reports and payments 


Payment of the second one-half of corporate net 
income tax due. 


| May 31 
| Game propagation licenses expire. 
Last day for 5 per cent discount on property taxes 
in second class townships. | 
Liquid fuels distributors’ licenses expire. 
Monthly reports and tax payments of distributors | 


and carriers of liquid fuels (for preceding | 
month) due. 


Retail malt beverage licenses expire. 
Taxidermists’ licenses expire. 











| 
| May 10— 
| Gasoline distributor’s monthly tax due. 
| May 15- any 
| Gasoline distributor’s monthly report due. 

| Notice of appraised value of corporate excess shal] 
| 

| 


RHODE ISLAND 





be given by mail. 





May 25 
Last day to file protests on valuation of corporate 
excess. 
SOUTH CAROLINA 
May 1 





License report of owners of vehicles is made be- 
fore this date in Sumter County to county 
auditor. 

Mercantile license fee in Beaufort County due an- 
nually on or before this date. 

Public utilities franchise or gross receipts must 
be paid on or before the Ist day of May in 
every year. 

May 1-6—— 

Fisheries annual stamp report shall be filed within 
the first 6 days of May of each year. 

May 1-10- 

Admissions to amusements return and stamp tax 
due between these dates. 

Power tax and report of public utilities due be- 
tween these dates. 

May 4—— 

Fisheries monthly stamp report due not later than 
this date. 

May 5- ; 

Fishing license tax report is due within 5 days 
of the end of each calendar month. 

Oyster or clam shuckers stamp report must be 
mailed on or before the 5th day of each suc- 
ceeding month. 

Sturgeon, caviar or shad dealers file a 
within 5 days of the end of each month. 

Tobacco warehousemen required to file statement 
on or before the 5th day of each month. 

May 6—— 

Fisheries annual report shall be filed within the 
first 6 days of May of each year. 

May 20- 

Gasoline tax and report of dealers, distributors, 
importers and storers due on or before this date. 








rey ort 





SOUTH DAKOTA 
May 1—— 
Assessment date for property taxes. 
Employment agency license fees due. 
First half of property taxes delinquent. 
First half of artesian well annual taxes delinquent. 
Personal property tax returns due during May 








and June. 
Unlicensed motor vehicles subject to property 
taxes. 
Warehouse reports due. 
May 10 
Employment agency reports due. 
oy 15- 
asoline reports and taxes due. 
Inspector of petroleum products may _ require 
report. 
TENNESSEE 
May 1—— 


All delinquent real property taxes of all kinds of 
all municipal corporations are certified by proper 
officer of said corporations to their respective 
County Trustees by May Ist of the year next 
after such taxes become due. Such property so 
certified shall be advertised and sold. 


Excise (income) tax returns are filed on or before 
this date with the Department of Finance and 
Taxation, Excise Division. 


Property taxes bear interest from this date fol- 
lowing the date when such taxes were payable 
(first Monday in October preceding). In addi- 
tion, a penalty of % of 1 per cent for each 
month the taxes are delinquent is added on first 
day of each month, beginning with March 1. 

May 15 

Stocks and bonds income tax due. 





TEXAS 





May 1 

Cigarette tax—Wholesale dealer’s report of droj 
shipments due. 

Commercial fertilizers, annual statement due. 

Last day to pay franchise tax. 
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Last day for filing franchise tax report under 
extension. ; 

Last day for express companies to file report and 

pay tax to avoid penalties. 





Report of emigrant agents due. 
Second Monday——— ee: ' 
Until June 1, Board of Equalization sits. 
May 15——- : : 
Cigarette tax—Wholesale dealer’s report of drop 
shipments due. 
May 20—— 
Gasoline taxes and reports due. 
May 25—— bel 
Monthly report and tax of cement distributors due. 
Oil production reports and taxes due. 
May 30—— | 
Oil carriers’ report due. 
Oil production report—Oil withdrawn from storage 
due. 
May 31—— aoe: : ‘ 
Board of Equalization shall mail notice of pre- 


liminary estimates. 


UTAH 
May 5- 
Monthly report of cold storage warehouses due. 
May 10-——— 


Carrier’s report of motor fuel deliveries due. 
Monthly report of dealers and manufacturers of 
alcoholic beverages due. 
May 15 
Gross ton mile return and fees due on commercial 
motor vehicles. 
Monthly gasoline tax and report due. 
Sales tax and return due. 
May 20 
Meeting of board of equalization. 








VERMONT 





May 1- . 
Hearing of persons aggrieved by appraisals. 
May 5- ; 
Hearing of persons aggrieved by appraisals shall 
not be held later than this date. 





May 9—— 
Appeal from grand list allowed to Board of Civil 
Authority. ; 
VIRGINIA 
May 1——_ 


Closed season for catching hard crabs with scrapes 
or dredges begins. 





STATE TAX CALENDAR 


Gross receipts tax reports of canal and railway 
corporations, express corporations, electric, gas, 
light, heat, power and water corporations, pipe 
line transportation companies, sleeping car, parlor 
car and dining car companies, steamboat and 
steamship corporations and telegraph and tele- 
phone corporations due. 


Property reports of car companies, car trusts, 
mercantile corporations, railroads, express com- 
panies, canal corporations, pipe line transporta- 
tion companies, steamboats, steamships and 
other floating property, telegraph, telephone, wa- 
ter, heat, light, and power companies due on 
or before this date. 


Report showing aggregate number of miles made 
by cars of car companies, car trusts and mer- 
cantile corporations over the railroad lines in 
Virginia during the year; also a statement show- 
ing average number of miles traveled per day 
by the cars during the year. 

Small loans license period expires. 

Telegraph and telephone company report due. 


WASHINGTON 





| 1 
earings on railroad property tax assessments 
during April. 
Private car companies’ annual reports due. 
Second Monday. 
Town boards of supervisors in counties under town- 
ship organization meet to equalize assessments 
and hear complaints. 
May 15 
Admissions tax and return due. 
Butter substitutes reports and taxes due. 
Compensating tax and return due. 
Gasoline reports and taxes due. 
Gross income (occupation) tax and return due. 
Public utility gross operating revenue tax and 
return due. 
Retail sales tax and return due. 








M 





ay 31 

First half of real and personal property taxes 
delinquent. 

Property tax assessments to be completed. All 
assessments lists due on demand. 


WEST VIRGINIA 





May 1 
Last day for corporations to file list of taxable 
property. 

Second installment of property taxes (for preced- 
ing year) is due subject to 2% per cent discount. 

Surtaxes on occupation and privilege taxes due. 
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May 10—— 


Brewers’ and beer distributors’ monthly report and 
excise tax due. 
Petroleum dealers’ reports due. 
May 15—— 
Last day for auditor to notify foreign corporations 
of the amount of the license tax due. 
Retail sales tax and return due. 





a 30- 
asoline tax and reports due. 


WISCONSIN 
May 1 

Bankrupt stocks and forced sales dealers’ license 
fee issued from this date. 

Coal dock operators must furnish statement of coal 
handled preceding year. 

Grain storage companies must furnish list of grains 
handled during preceding year. 

Owner of vessel engaged in interstate commerce 
to file annual statement of ownership and size of 
vessel. 

Real and personal property assessed for property 
tax as of this day. 

May 5 

Monthly report of cold storage warehouses due. 

May 10 

Alcoholic beverages monthly reports due. 

Owner of logs and timber to furnish statement of 
amount of logs and timber on hand May 1. 

May 15 

Report of timber cut from forest crop lands due. 

May 20 

Gasoline dealers must file monthly report. 




















oy 30 : 
ransportation company gasoline tax reports due. 


May 31 
Privilege dividend return and tax due. 





WYOMING 





May 1 
Railroads shall return a schedule to the state board 
of equalization. 
May 10—— ; 
Carriers’ monthly gasoline tax and report due. 
Second installment of general taxes delinquent. 
May 15—— , 
Monthly gasoline tax and report due. 
Sales tax return and tax due. 
May 20—— | 
Motor carrier compensatory tax and report due. 







































































































































































































































































































































Important Administrative Changes 
in New Gift Tax Regulations 


F VITAL interest to donors are the new Federal 

gift tax regulations, designated as the 1936 
Edition of Gift Tax Regulations 79, because of a 
number of important changes other than those neces- 
sitated by amendments to the gift tax law made by 
the Revenue Act of 1935. Some of these non-statu- 
tory changes resulted from court decisions and others 
are administrative changes designed to simplify and 
expedite the correct determination of the tax. 

Returns by donors who made reportable gifts dur- 
ing the calendar year 1935 were due on or before 
March 16, 1936, the requirement being that a return 
was due if during 1935 gifts were made in excess 
of $5,000 to any one donee, or regardless of value 
if involving future interests in property. 

A resident or citizen of the United States is al- 
lowed a specific exemption which may be deducted 
in the entire amount for one year or, at the donor’s 
option, spread over a number of years. In the case 
of a nonresident alien no specific exemption is au- 
thorized but gifts made by a nonresident alien are 
subject to the tax only if the property is situated 
in the United States. The amount of specific ex- 


emption deductible for the calendar year 1935 is 
$50,000 less any amounts claimed and allowed for 
prior years. However, as shown by the new regu- 
lations, the amount of specific exemption deductible 
for the calendar year 1936 and thereafter will be only 
$40,000 less any amounts claimed and allowed for 
prior years. 

A concise table of tax rates is contained in the 
regulations, showing the rate schedule in effect since 
June 6, 1932, the date of the enactment of the Rev- 
enue Act of 1932. For calendar years prior to 1935 
the tax rates are graduated from 3% of one per cent 
on net gifts of $10,000 or less to 33% per cent on 
the portion of any net gifts in excess of $10,000,000. 
For the calendar year 1935 the tax rates are grad- 
uated from % of one per cent on net gifts of $10,000 
or less to 45 per cent on the portion of any net 
gifts in excess of $10,000,000. For the calendar 
year 1936 and for each calendar year thereafter the 
tax rates are graduated from 1% per cent on net gifts 
of $10,000 or less to 52% per cent on the portion of 
any net gifts in excess of $50,000,000. It is interest- 
ing to note that the gift tax rates are uniformly 25 
per cent less than the estate tax rates. 

Notable among the provisions of the new regula- 
tions are those dealing with life insurance. How life 
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insurance and life insurance premiums may be made 
the subject of taxable gifts is shown by the fol- 
lowing quoted provisions: 


If the insured assigns a life insurance policy, or desig- 
nates a beneficiary in such a policy, but does not retain 
what amounts to a power of revocation (as, for example, 
the right to surrender or cancel the policy, the right to 
obtain a loan against the policy or its surrender value, or 
a right to change the beneficiary or assignee, if by the 
exercise of such latter right the proceeds of the policy 
might be made payable to the insured, his estate, or other- 
wise for his benefit), such assignment or designation con- 
stitutes a gift, even though the right of the assignee or 
beneficiary to receive the proceeds is conditioned upon his 
surviving the insured. 

If there is an irrevocable gift of a policy of life insurance 
and the insured thereafter pays premiums thereon, each 
premium payment is a gift in the amount thereof. 











A pril, 1936 


As gifts of future interests in property must be 
reported even though less than $5,000 in value, an- 
other important ruling shown by the regulations is 
that gifts of life insurance premiums, which are 
very numerous in small amounts, are not considered 
gifts of future interests. 

The method of valuing gifts of life insurance con 
tracts has been simplified and various examples 
clearly showing the computations involved are set 
forth in the regulations. In conformity with this 
new ruling the Life Insurance Statement, Form 933, 
has been revised. The Life Insurance Statement 
shows the information to be furnished by the insur 
ance company. If this statement cannot be sub- 
mitted at the time the return is filed it may be 
submitted at a later date. 





Significant Decisions of the 
Board of Tax Appeals 


Assessment and Collection Limitation.—1. For the years 
1927 and 1928 taxpayer filed fiduciary returns on form 
1041. Despite a ruling by the Commissioner in 1929 that 
it was taxable as a corporation, taxpayer on March 15, 1930, 
again filed a fiduciary return, giving all information requi- 
site for assessing the tax either as a trust or as a corpo- 
ration. On October 17, 1930, the Commissioner advised 
that on reconsideration it was held that taxpayer was a 
strict trust for the years 1927 and 1928, and on November 
11, 1930, pursuant to request for a further ruling, advised 
that if the conditions had not changed the same ruling 
would be made as to 1929 and 1930. On December 17, 1930, 
taxpayer filed an amended return on form 1041, giving all 
the required information. At some later date the Commis- 
sioner prepared a “substitute return” on corporate form 
1120 on behalf of taxpayer. On March 8, 1934, the Com- 
missioner reversed his ruling of November 11, 1930, and 
on March 9, 1934, mailed a notice of 
deficiency purporting'to act under sec- 
tion 275 (c) of the Revenue Act of 1928. 
The return on form 1041 was a return 
under the law and served to start the 
running of the statute of limitations 
(section 275 (a), Revenue Act of 1928) 
allowing two years for assessment and 
collection. 

2. The statute of limitations bars the 
assessment and collection of any defi- 
ciency in tax.—Roosevelt & Son Invest- 
ment Fund, George E. Roosevelt, Philip J. 
Roosevelt, Fairman R. Dick, Ermand J. 
Rifflard and Van S. Merle Smith, as Man- 
agers, and Chemical Bank & Trust Com- 
pany (formerly The Chemical National 
Bank of New York), as Trustee v. Com- 
missioner, Dec. 9249 [CCH]; Docket No. 
76196. 

Turner dissents, with opinion to the 
effect that the return on form 1041 is an 
information return “and is not a ‘return 
of the tax imposed by this title’ with- 
in the meaning of section 275 (c) of 
the Revenue Act of 1928, which provides 
that ‘if a corporation makes no return 
of the tax imposed by this title, but 
each of the shareholders includes in his 
return his distributive share of the net 
income of the corporation, then the tax 
of the corporation shall be assessed 
within four years after the last date 
on which any such shareholder’s re- 
turn was filed.’” Murdock agrees with 
this dissent. 









Bond Discount and Premiums: Treatment of Unex- 
hausted Bond Discount of Predecessor after Merger and 
of Unexhausted Bond Discount, Premiums and Expenses 
on Retirement with Proceeds of New Issue.—(1) Petitioner 
is entitled to deduct from gross income in the year of retire- 
ment unexhausted bond discount and premium upon the 
call and retirement of outstanding bonds of one of several 
corporations which, prior to such call and retirement, were 
merged or consolidated into petitioner corporation. [From 
the opinion:] “Under this statute [the Illinois statute relat- 
ing to mergers and consolidations] the consolidated corpo- 
ration becomes the owner of all the property and succeeds 
to all the liabilities of the component corporations by opera- 
tion of law and not by purchase. * * * In this case the 
bonds issued by the Southern Illinois Co. became by opera- 
tion of law the obligations of the consolidated corporation, 
the petitioner herein, to the same extent as if the bonds 
had been issued by it. Petitioner stood in the place of the 
issuing corporation and it is therefore entitled to treat the 
unexhausted discount and premium paid upon retirement 


(Continued on page 246) 





By Ewing Galloway, N.Y. 


The U. S. Board of Tax Appeals 


From the left, back row—William W. Arnold, Bolon B. Turner, J. Russell Leech, 
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mell (resigned, effective February 17, 1936), Charles P. Smith, Eugene Black 
(chairman), John M. Sternhagen, and Logan Morris. 

















WASHINGTON 


The Revenue Bill of 1936 


rT HE tax revision recommendations for the Rev- 

enue Bill of 1936 made by the subcommittee of 
the Ways and Means Committee of the House of 
Representatives are the basis of hearings by the full 
committee which were begun on March 30 prepara- 
tory to draft of a tax bill. The Ways and Means Com- 
mittee bill is not likely to be submitted to the House 
of Representatives much before May 1. 


The tax changes recommended in the subcom- 
mittee’s report conform in general with the prin- 
ciples proposed by President Roosevelt in his special 
tax message on March 3,' including taxation of 
“adjusted net income” of corporations, with certain 
exceptions, at rates based upon the undistributed 
net income, elimination of the present corporation 
tax, termination of the capital stock tax and excess 
profits tax, imposition of a “windfall” tax on proc- 
essors and others who were “enriched” as a result of 
the invalidation of the AAA taxes by the Supreme 
Court, and taxation of dividends at the normal tax 
rates applicable to individuals as well as to surtax 
rates. 


The principal deviation in the subcommittee’s re- 
port from the proposals made by the President is 
the omission of recommendation that temporary 
processing taxes at relatively low rates be levied on 
a considerable number of agricultural products. 


Corporate Tax Recommendations 


The chief bone of contention provided by the 
report is the recommended change in the method 
of taxing corporations. 

For the fiscal year ending June 30, 1936, it is 
recommended that the capital stock tax be reduced 
to 70 cents per $1,000 of declared value and there- 
after be repealed. The excess profits tax would be 
continued at present rates for the first income-tax 
taxable year ending after June 30, 1936, and there- 
after would be repealed. 

Instead of the rates now in effect, it is recom- 
mended, for the taxable years beginning after Decem- 
ber 31, 1935, that a tax on net income at the rate 


1See page 237. 


of 15 per cent be made applicable to incorporated 
banks and trust companies, corporations in receiver- 
ship, and all bona fide insurance companies (mutual 
and stock, foreign and domestic) except that in the 
case .of foreign insurance companies other than life 
or mutual the rate be 22% per cent. The latter rate 
is also recommended as a substitute for rates under 
present law on all foreign corporations and as the 
rate of withholding at the source; any overpayment 
of tax resulting in the latter case would be refunded. 

With the above exceptions, it is recommended 
that as to all other corporations taxable under pres- 
ent law, the rates of tax applicable to adjusted net 
income shall be determined by the proportion of 
net income which is not distributed in dividends, 
with two rate schedules—one for corporations with 
adjusted net incomes of $10,000 or less and another 
for corporations with adjusted net incomes of more 
than $10,000. Adjusted net income is defined and 
details as to rates appear in recommendation No. I] 
of the report, the full text of which follows. Aside 
from those involved in determination of net income, 
new complications are introduced in connection with 
the undistributed income factor—the undistributed 
net income is computed by deducting the income tax 
for the current year, and the income tax rate for the 
current year is governed by the amount of undis- 
tributed net income; further, it is recommended that 
if the percentage which the undistributed net income 
is of the adjusted net income is not one of the 
percentages of the adjusted net income shown in 
either of the two schedules, then the rate shall be 
“proportionate.” 


The full text of the subcommittee’s report follows:: 


This report embodies the recommendations of the sub- 
committee of the Ways and Means Committee to the 
full committee with respect to the taxation of undistributed 
income of corporations, elimination of the present corpora- 
tion tax, termination of the capital stock tax and excess 
profits tax, imposition of taxes on unjust enrichment occur- 
ring as a result of the nonpayment of excise taxes, and 
related matters. 

The recommendations submitted herewith contemplate 
only such changes in the Revenue Act of 1934, as amended, 
as are necessary to carry out the policies herein set forth. 
In some cases, however, in order that there may be a clear 
understanding of the scope of the subcommittee’s proposals, 
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a specific statement has been made that no change in the 


present law is proposed with respect to the particular 
matter. 


I. TAXABLE YEARS TO WHICH APPLICABLE 


The changes proposed in the present income tax (Titles 
I and IA of the Revenue Act of 1934, as amended) will be 
applicable to taxable years (whether calendar or fiscal) 
beginning after December 31, 1935. That is, taxpayers ona 
calendar year basis will first report their income under, and 
be subject to tax as provided in the new proposals for, the 
calendar year 1936 and their returns for such year will be 
due on or before March 15, 1937. Taxpayers on a fiscal 
year basis whose fiscal years begin in 1936 will similarly 
report and pay tax for taxable years beginning in 1936 and 
ending in 1937, and the returns will be due on or before 24% 
months after the end of such taxable years. 


II. TAX ON UNDISTRIBUTED INCOME OF CORPORATIONS 


It is recommended that there be substituted for the 
present graduated corporation tax a tax on the income of 
corporations graduated according to the percentage of their 
income which is undistributed, and that for the purposes of 
this tax corporations be divided into two classes on the 
basis of the amount of their net income. The recommenda- 
tions specifically are as follows: 

For the purpose of the schedules hereinafter recom- 
mended the term “adjusted net income” means the net 
income (see recommendation No. XV relating to intercorpo- 
rate dividends) less the credit allowed by section 26 of the 
Revenue Act of 1934 (relating to interest on Liberty Bonds 
and interest on obligations of Government corporations). 

The term “undistributed net income” means the ad- 
justed net income minus the sum of: 

(1) Taxable dividends paid during the period begin- 
ning on the expiration of 2%4 months after the beginning 
of the taxable year and ending on the expiration of 24% 
months after the close of the taxable year (see recom- 
mendations Nos. XI, XIII, XIV, and XVIII); and 

(2) The tax computed under the schedules contained 
in this recommendation 


The schedules proposed are as follows: 


Scuepute I 


CORPORATIONS WITH ADJUSTED NET INCOME OF 
$10,000 OR LESS 


If there is no undistributed net income, there shall be 
no tax on the adjusted net income. 

If the undistributed net income is 10% of the adjusted 
net income, the rate of tax on the adjusted net income shall 
be 1%. 

If the undistributed net income is 20% of the adjusted 
net income, the rate of tax on the adjusted net income shall 
be 34%. 

If the undistributed net income is 30% of the adjusted 
net income, the rate of tax on the adjusted net income shall 
be 74%. 

If the undistributed net income is 40% of the adjusted 
net income, the rate of tax on the adjusted net income shall 
be 13%. 

If the undistributed net income is 50% of the adjusted 
net income, the rate of tax on the adjusted net income shall 
be 181%4%. 

If the undistributed net income is 60% of the adjusted 
net income, the rate of tax on the adjusted net income shall 
be 24%. 

If the undistributed net income is 70% of the adjusted 
net income, the rate of tax on the adjusted net income shall 
be 291%.%. 

If the undistributed net income is 70.3% of the ad- 


justed net income, the rate of tax on the adjusted net income 
shall be 29.7%. 


Scuepute II 


CORPORATIONS WITH ADJUSTED NET INCOMES OF MORE 
THAN $10,000 


If there is no undistributed net income, there shall be 
no tax on the adjusted net income. 

If the undistributed net income is 10% of the adjusted 
net income, the rate of tax on the adjusted net income shall 


be 4%. 
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If the undistributed net income is 20% of the adjusted 
net income, the rate of tax on the adjusted net income shall 
be 9%. 

If the undistributed net income is 30% of the adjusted 
net income, the rate of tax on the adjusted net income shall 
be 15%. 

If the undistributed net income is 40% of the adjusted 
net income, the rate of tax on the adjusted net iffcome shall 
be 25%. 

If the undistributed net income is 50% of the adjusted 
net income, the rate of tax onthe adjusted net income shall 
be 35%. 

If the undistributed net income is 5714% of the ad- 
justed net income, the rate of tax on the adjusted net income 
shall be 424%. 

If the percentage which the undistributed net income 
is of the adjusted net income is not one of the percentages 
of the adjusted net income shown in Schedule I or II, then 
the rate of tax shall be proportionate. 

If the adjusted net income is more than $10,000 the 
tax, at the option of the corporation, shall, in lieu of being 
computed under Schedule II, be computed by adding: 

(1) A tax upon the adjusted net income computed 
under Schedule I; and 

(2) A tax upon the amount of the adjusted net income 
in excess of $10,000, at the rate in Schedule II which would 


be applied if the tax were being computed solely under such 
Schedule. 


III. EXEMPTION OF BANKS 


It is recommended that incorporated banks and trust 
companies bona fide operated as such be exempted from the 
plan proposed under recommendation No. II and be subject 
to a tax of 15% on the net income (see recommendation 
No. XV relating to intercorporate dividends) in lieu of the 
present graduated corporation tax. It is further recom- 
mended that banks continue to be subject to section 102 
of the Revenue Act of 1934 relating to accumulation of 
surplus to avoid surtax. 

The subcommittee leaves to the full committee as an 
unsettled question whether dividends paid by banks to 
shareholders, individual or corporate, should be treated 
under the present law or whether they should be fully 
taxable like dividends paid by other corporations. 


IV. TREATMENT OF INSURANCE COMPANIES 


It is recommended that all bona fide insurance com- 
panies (mutual and stock, foreign and domestic) be ex- 
empted from the plan proposed under recommendation No. 
II and be subject to a tax of 15% in lieu of the graduated 
rates under existing law; except that foreign insurance 
companies other than life and other than mutual be subject 
to a rate of 221%4% in lieu of the graduated rates under 
existing law. 

It is recommended that dividends received by all in- 
surance companies be treated the same as dividends re- 
ceived by other corporations (see recommendation No. 


4 


V. CORPORATIONS IN RECEIVERSHIP 


It is recommended that corporations in receivership be 
exempt from the plan proposed under recommendation No. 
II and be subject to a tax of 15% in lieu of the graduated 
rates under existing law. 

Dividends received by such corporations shall be in- 
cluded in net income, and dividends paid by them shall be 
subject to tax in the hands of the shareholder as in the 
case of dividends paid by other corporations. 


VI. FOREIGN CORPORATIONS 


It is recommended that foreign corporations be exempt 
from the plan proposed under recommendation No. II and 
be subject to a tax of 221%4% instead of the rate under 
existing law, accompanied by a change in the rate on with- 
holding under existing law to 221%4%. 


VII. RAILROADS 


It is recommended that railroads be subject to the plan 
proposed under recommendation No. II and the privilege 
of filing consolidated returns be continued as to them; the 
rate of tax to be the same as in the case of other corpora- 
tions under recommendation No, II; but with the right to 
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make a new election whether or not to file a consolidated 
return for their first taxable year under the new law. 

If in the affliated group the parent corporation is in 
receivership the entire group shall be taxed as other cor- 
porations in receivership (see recommendation No. V). If 
any other member of the group is in receivership it does 
not gain the exemption referred to in recommendation 
No. V. - 

VIII. EXEMPT CORPORATIONS GENERALLY 

It is recommended that corporations now exempt from 
income tax under section 101 of the Revenue Act of 1934 
(labor, agricultural, charitable, and other nonprofit corpo- 


rations), be exempt from the new plan and from the corpo- 
ration tax under existing law. 


IX. CAPITAL STOCK TAX 
The rate of capital stock tax imposed by section 105 
of the Revenue Act of 1935 is proposed to be reduced to 70 
cents per $1,000 of the adjusted declared value for the cap- 
ital stock tax year ending June 30, 1936. This constitutes a 
substitution of a 70-cent rate for a $1.40 rate. The tax is 
proposed to be terminated for all later years. 


X. EXCESS PROFITS TAX 

The excess profits tax imposed by section 106 of the 
Revenue Act of 1935 is proposed to be terminated at the 
end of the first income tax taxable year of the taxpayer 
which ends after June 30, 1936. The rate is not changed. 
Corporations whose income tax taxable years are on a 
calendar year basis will be subject to this tax for the cal- 
endar year 1936. Corporations whose income tax taxable 
years are on a fiscal year basis, which years end after June 
30, 1936, will be subject to that tax for the first income tax 
taxable year ending after such date. The tax will not apply 
to any income tax taxable year which ends after June 30, 


1937. 
XI. DIVIDEND CARRY-OVER 


It is recommended that if the taxable dividends paid 
during the period beginning on the expiration of 21%4 months 
after the beginning of the taxable year and ending on the 
expiration of 2%4 months after the close of the taxable year 
are in excess of the adjusted net income for the taxable 
year, the excess (or if there is no adjusted net income, the 
entire amount of the taxable dividends) shall be allowable 
as a deduction in computing the undistributed net income 
for the succeeding taxable year, and, to the extent not 
needed to reduce the tax in such year (after first applying 
as a deduction any more recent dividend payments), then 
in the second succeeding taxable year. 


XII. DIVIDENDS IN KIND 


In computing undistributed net income, if a corporation 
declares a dividend in kind, the deduction will be com- 
puted at market or at the adjusted basis in the hands of the 
corporation, whichever is lower. 


XIII. DIVIDENDS OUT OF PRE-MARCH 1, 1913, SURPLUS 


It is recommended that dividends paid out of earnings 
and profits accrued before March 1, 1913, or out of increase 
in value accrued before March 1, 1913, be fully taxable 
when distributed. 


XIV. NORMAL TAX ON DIVIDENDS 


It is recommended that the present credit, allowed for 
normal tax purposes, of dividends received shall be abol- 
ished, so that all dividends will be subject to normal tax as 
well as to surtax. 


XV. INTERCORPORATE DIVIDENDS 


It is recommended that the present deduction allowed 
corporations for dividends received from other corpora- 
tions be abolished, so that intercorporate dividends will 
remain in net income. 


XVI. DIVIDENDS OUT OF PRE-1936 EARNINGS 


It is recommended that dividends out of earnings and 
profits accumulated prior to the beginning of the first tax- 
able year of the corporation under the new plan shall when 
declared out as dividends be fully taxable as in the case of 
the distribution of subsequent earnings and profits. 
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XVII. DIVIDENDS OUT OF EARNINGS TAXED UNDER 
NEW PLAN 


It is recommended that no exemption from tax on the 
shareholder be given to dividends declared out of earnings 
and profits of a year in which the corporation has been 
subject to taxation under the new plan recommended under 
recommendation No. II. 


XVIII. LIQUIDATING DIVIDENDS 


In computing undistributed net income, it is recom- 
mended that the corporation be allowed a deduction for any 
part of liquidating dividends properly allocable to earnings 
and profits, but no deduction shall be given for the portion 
thereof properly chargeable to capital account. 


XIX. NET INCOME IN EXCESS OF ACCUMULATED 
EARNINGS AND PROFITS 

It is recommended that relief be provided for the cor- 
poration which, while having an adjusted net income for the 
taxable year, lacks sufficient accumulated earnings and 
profits as of the close of the taxable year from which to 
distribute taxable dividends equal to the adjusted net in- 
come. For example: 

(1) A corporation may have an adjusted net income 
of $100,C00, but a deficit, carried over from prior years, 
of $150,000. Any distribution by the corporation could 
not be out of accumulated earnings and profits, would 
not be taxable as a dividend to the shareholders, and 
hence, under the rule previously recommended (see 
definition of “undistributed net income” in recom- 
mendation No. II), would not be deductible by the 
corporation from adjusted net income in computing 
undistributed net income. Therefore, even if an amount 
equal to the adjusted net income were distributed, the 
tax on the corporation would be the same as if no 
distribution were made. 

(2) A similar hardship would exist where the net 
adjusted income is $100,000, with a prior deficit of 
$60,000. Here the maximum taxable dividend would be 
$40,000, and $60,000 would, even if distributed, be tax- 
able to the corporation as if not distributed. 

(3) Even if no deficit exists, hardship may exist 
where the earned surplus at the beginning of the tax- 
able year is not enough to meet a nondeductible loss 
occurring during the year. Thus suppose the accumu- 
lated earnings and profits at the beginning of the year 
are $1,000, the adjusted net income $100,000, but a 
capital net loss of $40,000 has been sustained. The 
earnings and profits for the year are only $60,000, mak- 
ing the total accumulated earnings and profits $61,000. 
Therefore, without relief, the corporation must pay tax 
on $39,000 even if it distributes $109,000, an amount 
equal to the entire adjusted net income. 

The relief recommended is as follows: 


If the accumulated earnings and profits of the corpora- 
tion as of the close of the taxable year (computed without 
diminution by reason of the distribution during the taxable 
year of earnings and profits) are less than the adjusted net 
income, the tax shall, in lieu of being computed under the 
schedules usually applicable, be computed by adding: 


(a) a tax of 2214 per centum of the excess of the 
adjusted net income over the accumulated earnings and 
profits as of the close of the taxable year; and 

(b) a tax upon the remainder of the adjusted net 
income in accordance with the schedule (see recom- 
mendation No. II) applicable to an adjusted net income 
equal to the amount of such remainder. 


It should be provided that this provision shall in no case 
operate to increase the tax that would be payable without 
its application. 

The effect of the recommended plan upon the examples 
above given is as follows: 

Example No. 1: The tax would be 22% per centum of the 
entire adjusted net income. 


Example No. 2: The tax would be 22% per centum of 
$60,000 plus the tax on $40,000 in accordance with the ap- 
plicable schedule. 


Example No. 3: The tax would be 22% per centum of 


$39,000 plus the tax on $61,000, according to the applicable 
schedule. 
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XX. CONTRACTS NOT TO PAY DIVIDENDS 


It is recommended that a corporation which has, prior to 
January 1, 1936, made a bona fide contract not to pay divi- 
dends, or not to pay out as dividends a stipulated portion 
of its earnings and profits for the taxable year, shall be 
taxed 22{44% on the part of the adjusted net income which 
equals the earnings and profits which it is prohibited by the 
contract from using for the payment of dividends, and on 
the remainder of the adjusted net income, if any, shall be 
taxed at the rates applicable under the appropriate schedule 
applicable to an adjusted net income equal to such re- 
mainder. It should be provided this provision shall in no 
case operate to increase the tax that would be payable 
without its application. 


XXI. CORPORATIONS IMPROPERLY ACCUMULATING 
SURPLUS 


Section 102 of the Revenue Act of 1934 is proposed to be 
made inapplicable except to banks, insurance companies 
exempt from the new graduated rate on undistributed net 
income, and foreign corporations. 


XXII. PERSONAL HOLDING COMPANIES 


Section 351 of the Revenue Act of 1934, as amended, is 
proposed to be made inapplicable to taxable years begin- 
ning after December 31, 1935. 


XXIII. NON-RESIDENT ALIENS 


It is recommended that no change be made in the normal 
tax and surtax of non-resident alien individuals but that the 
rate of withholding at the source under existing law be 
increased to 221%4%; any overpayment of tax resulting 
therefrom to be refunded. 


It is recommended that thes Commissioner of Internal 
Revenue be given authority by regulations to exempt from 
withholding salaries and wages of non-resident alien indi- 
viduals who go back and forth at frequent intervals. 


XXIV. WINDFALL TAX 


It is recommended that a tax at the rate of 90 per cent 
be imposed on unjust enrichment accruing to any person 
from shifting to others the burden of Federal excise taxes. 
This tax would apply to two classes of persons— 


(1) Those who were supposedly liable for the tax and 
shifted its burden to others, but who did not pay the tax 
or who paid it and obtained a refund, and 


(2) Dealers who included the amount of a Federal excise 
tax in the price of goods sold by them but who were subse- 


quently reimbursed by their vendors for the amount of the 
tax. 


This tax would be a special income tax. In the first class, 
the tax would be computed as follows: The net income 
from the sale of the articles with respect to which the tax 
was supposedly imposed but not paid (or was paid and re- 
funded) would be computed. The extent to which the tax- 
payer shifted the burden of the tax to others would be 
determined. The tax would be based on the portion of this 
net income which represents the amount of tax burden 
shifted. 


In the second class, the tax would be computed as fol- 
lows: The net income of the taxpayer arising from reim- 
bursement to him by his vendors for excise tax burdens 
borne by him in the purchase of the articles would be com- 
puted. The extent to which he had passed the tax on to his 
customers would then be determined. The tax would apply 
to the part of the net reimbursement which represents the 
amount of tax burden passed on to the customers. 

The term “Federal excise tax” should be defined for such 
purposes to include all Federal internal revenue taxes with 


respect to articles and commodities, whether valid or 
invalid. 


The proposed tax should apply retroactively to all in- 
come tax taxable years ending during the calendar year 
1935 and to all subsequent taxable years. It will thus cover 
the cases of unjust enrichment arising as a result of the 
recent impounding and non-payment of processing taxes. 

The net income in the categories specified above must 
be determined by the allocation of the proper deductions 
from the gross income arising in those categories, under 
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rules and regulations in accordance with a general standard 
laid down by the bill. 


It is suggested that a prima-facie rule be established for 
determining the extent to which the taxpayer shifted the 
excise tax burden to others. This can be accomplished by 
the comparison of the gross profit margin of the taxpayer 
with respect to the articles in question against the average 
gross profit margin of the taxpayer with respect to such 
articles during a representative period of two years pre- 
ceding the initial imposition of the Federal excise tax. The 
gross profit margin would be the difference between the 
selling price of the articles and the cost of the raw mate- 
rials entering into these articles, exclusive of indirect and 
overhead costs. The taxpayer would be presumed to have 
shifted the burden of the tax to the extent that his gross 
profit margin with respect to the articles in question ex- 
ceeded his gross profit margin during the representative 
period preceding the tax. The selling price should be ad- 
justed by the deduction of any amounts subsequently re- 
paid to the purchaser, on or before March 3, 1936, or 
pursuant to a bona fide written contract entered into on or 
before March 3, 1936, as reimbursement for the amount 
included in the price on account of the excise tax. Allow- 
ance might also be made for lawyers’ fees and expenses of 
litigation incurred in obtaining refund or preventing col- 
lection of the tax, or (in the case of the middleman) in 
obtaining reimbursement from the vendor for the tax 
burden. It is suggested, however, that the allowance of 
these fees and expenses be limited to 15 per cent of the 
amount involved in the litigation. 


Provision must also be made for the establishment of 
true costs and selling prices where the taxpayer has dealt 
through an affiliated corporation. 

The above rules for determining the extent to which the 
tax burden was shifted should, of course, merely establish 
a presumption. Either the taxpayer or the Commissioner 
should be allowed to show that other factors than the tax 
accounted for the change or lack of change in the tax- 
payer’s gross profit margin. The bill should also provide 
for the consideration of proof that the taxpayer modified 
his contracts of sale to reflect the initiation, termination, 
or change in amount of the excise tax, or at such times 
changed his sale price, by substantially the amount of the 
tax or the change therein, or at any time billed the tax as 
a separate item to any vendee, or at any time indicated by 
any writing that his sale price included the amount of the 
tax, but should provide that the taxpayer may establish that 
such acts are not properly to be considered in connection 
with the particular sales in question. 

Provision should be made against double taxation of the 
income subject to the proposed tax by the exclusion of the 
amount of income upon which the proposed tax is based 
from the computation of any other income tax on the tax- 
payer. Special provision will have to be made for returns 
in the case of taxable years which ended prior to the enact- 
ment of the bill. 


XXV. FLOOR STOCKS TAX 


The subcommittee recommends that appropriate pro- 
visions be enacted which will place all holders of floor 
stocks except the first domestic processor of articles proc- 
essed from commodities subject to the processing tax on 
January 6, 1936, in substantially the same position they 
would have occupied had the processing taxes been ter- 
minated by proclamation by the Secretary of Agriculture 
in the manner provided by the Agricultural Adjustment 
Act. 

The Agricultural Adjustment Act provided for a floor 
stocks tax on the effective date of the processing tax so 
that all articles, the product of the commodity subject to 
the processing tax, would move into channels of trade 
equally taxed. That act likewise provided for a refund upon 
termination of the tax to holders of floor stocks with cer- 
tain limitations so that, in the main, articles on hand on 
that date and articles subsequently processed would also 
move into channels of trade, this time equally untaxed. 
Certain inequities have resulted from termination of that 
tax, which require special treatment. The Committee feels 
that this result can be accomplished by appropriate legis- 
lation providing for refunds to holders of floor stocks on 
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January 6, 1936 without proof of payment of the processing 
tax by the processor to the government. If the tax was 
not actually paid, any resultant advantage to the processor 
will be taken care of by the windfall income tax which is 
being recommended. The subcommittee feels, however, 
that this refund should be limited in amount to the amount 
by which the price of the finished article was reduced after 
the effective time of this floor stocks refund provision. 
Since the suggested remedial provision is not one required 
by law but is for the purpose of fair dealing, it is believed 
that the Commissioner’s determination should be final and 
not subject to administrative or judicial review. In addi- 
tion, because of the cost of handling such claims, both to 
claimants and to the government, we believe that a min- 
imum limitation of $10.00 should be placed upon such 
claims. A similar provision was contained in the floor 
stocks provision of the Agricultural Adjustment Act. 





A History of the Proposed 
New Corporation Tax 


HE President’s proposed tax on undivided cor- 

poration profits revives a problem which has 
had the attention of Congress, of the Treasury, and 
of students of taxation for over a generation. Even 
in the earliest period of Federal income taxes (1862- 
1871), consideration appears to have been given to 
this problem, for, beginning with the Act of June 30, 
1864, Congress provided that the gains and profits 
of corporations should be included in the annual 
gains, profits, or income of any person entitled to 
the same, whether divided or otherwise. 


With the advent of the modern income taxes in 1913, 
a provision to prevent the evasion of surtaxes through the 
use of corporations was introduced in the 1913 Act, and 
was continued without substantial change in the Revenue 
Acts of 1916 and 1918. These Acts provided for an addition 
to the dividend income of the stockholders of a corpora- 
tion which for the purpose of evading surtaxes accumu- 
lated profits beyond the reasonable needs of the business, and 
the taxes of the stockholders were thus determined as if 
distribution had actually been made. 

Shortly before and while the Revenue Act of 1921 was 
under consideration, the problem received much attention 
in Congress, by the Treasury, and by representatives of 
organized business. At that time the repeal of the excess 
profits tax was being considered and the opinion was 
widely held that some measure should be adopted to main- 
tain the substantial balance which had existed during the 
period of the war taxes when individual and corporate 
business enterprises alike were taxed at high rates. 

Secretary Houston in his Annual Report for the year 
1920 recommended substituting for the then existing grad- 
uated rates, a flat tax on profits in excess of distributed 
earnings. The object of this proposal, he said, was “to 
establish, so far as possible, an exact equivalence between 
the taxation of corporation stockholders and other tax- 
payers.” 

So eminent an authority as the late Dr. T. S. Adams, 
former chairman of the Advisory Tax Board in the Bureau 
of Internal Revenue and for many years a Treasury ad- 
visor, as early as 1918 went on record in favor of the taxa- 
tion of undivided profits at the rates which would apply if 
such profits were distributed to the shareholders. “Fiscal 
necessity—and personally, I believe, logic as well—,” said 
Dr. Adams, “requires the taxation of all profits, whether 
reinvested or not.” The same thought was behind his 
recommendation in 1920 to the Second National Industrial 
Tax Conference that the corporation income tax be raised 
from 10 per cent to 16 per cent, and his proposal in sub- 
stance became a part of the Majority Report of the Con- 
ference Board’s Tax Committee. 

Before the Senate Committee on Finance in the first ses- 
sion of the 67th Congress, the National Association of 
Credit Men proposed that there should be no tax upon 
corporation income that is distributed, and opposed the 
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flat corporation tax on the ground that it discriminated 
against small shareholders and violated the principle of 
taxing the individual in accordance with ability to pay. A 
similar proposal was made to the same committee by Mr. 
Frank E. Seidman, accountant and tax expert, and Senator 
Jones of New Mexico introduced an amendment to the 
1921 tax bill substantially along the lines recommended by 
the Association of Retail Credit Men. As finally enacted, 
the Revenue Act of 1921 contained only a flat tax on cor- 
poration income at the low rate of 10 per cent for the 
year 1921, and 12% per cent for succeeding years, while 
the maximum individual surtax continued through 1921 
at 65 per cent and thereafter at 50 per cent. 

However, Congress recognized that the importance of 
the problem called for.some kind of legislative action. The 
result was Section 220 of the Revenue Act of 1921, which 
imposed a surtax of 25 per cent on any corporation “formed 
or availed of for the purpose of preventing the imposition 
of the surtax upon its shareholders.” In 1924 the rate of 
tax was increased to 50 per cent, which rate was continued 
in the law until the Revenue Act of 1934. Section 102 of 
the Revenue Act of 1934 is substantially the same as the 
earlier sections, except that the rate of tax is reduced to 25 
per cent and the tax is levied on net income less dividends 
and taxes paid out rather than on the entire net income. 

In 1926-1927 the Joint Committee on Internal Revenue 
Taxation made a careful study of the problem from the 
point of view of domestic experience and that in Great 
Britain, but failed to recommend a tax on undivided profits. It 
recommended instead the granting of a deduction to en- 
courage the distribution of unneeded surpluses, The Com- 
mittee, however, apparently was influenced by the fact 
that at that time the maximum individual surtax rate was 
only 20 per cent, while the corporation rate was 13% per 
cent. 

The measures adopted by Congress to prevent evasion 
of the surtaxes proved to be difficult to administer and 
were generally ineffective. This lead Congress in the 1934 
Act to impose a straight tax on personal holding com- 
panies. These companies are now taxed on their undis- 
tributed earnings in excess of 20 per cent at rates running 
up to 60 per cent on amounts in excess of $1,000,000 

In the 1932 Act the surtaxes were increased to 55 per 
cent, while the flat corporation rate was raised only to 1334 per 
cent. This disparity between the individual and corpora- 
tion rates gave rise to widespread complaint of inequity 
in the treatment of individual business enterprises, as well 
as unfairness to the small stockholder, and early in the 
Roosevelt Administration intensive studies were under- 
taken by the Treasury, whose experts, with the coopera- 
tion of outside consultants, considered the problem from 
every angle. The unusual demands for revenue may have 
been the immediate reason for the President’s proposal, 
but the basic principles of the plan recommended are as old 
as the income taxes and have had extended consideration 
by some of the ablest students of taxation. 


Surplus Tax Held Boon to Small 
Business and Small Investors 


ENEFITS of a wide variety would accrue from 

adoption of the tax changes proposed by Presi- 
dent Roosevelt, Robert H. Jackson, Assistant Attor- 
ney General, declared in an address delivered on 
March 18 before the Young Democratic Club of 
New York City and broadcasted over a network of 
the National Broadcasting Company. Among the 
effects from application of the new tax principles 
which Mr. Jackson, who formerly was assistant gen- 
eral counsel for the Bureau of Internal Revenue, held 
out as probable were the following: Corporations 
which do not withhold earnings from stockholders 
beyond reasonable “rainy day” needs would not be 
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penalized; small business men and _ partnerships 
could have the advantages of the corporate form of 
ownership without the present excessive tax cost; 
encouragement would no longer be given to the 
unfair practices of large stockholders in withholding 
dividends from small stockholders to save income 
tax ; sound financing by raising capital through issue 
of stock rather than bonds would be encouraged ; tax 
evasion would largely be prevented; and the increas- 
ing tendency toward concentration of wealth would 
to a considerable degree be retarded. 


Corporate Ownership Declared 
To Be Highly Concentrated 


With reference to the concentration of ownership 
of corporate assets, he cited the following figures, 
based upon 1933 statistics : 

Over 53 per cent in value, of all assets owned by corpo- 
rations in this country was owned by only 618 out of our 
half million corporations. Five per cent of the corpora- 
tions owned 85 per cent of all the wealth owned by cor- 
porations in 1932. We find the same concentration of 
income. Of all net incomes enjoyed by corporations in 
1932, over 50 per cent went to 201 corporations, which rep- 
resented only three-tenths of 1 per cent of the number of 
corporations having some net income. 

Present tax laws are at fault in fostering this devel- 
opment, he said, because they have encouraged with- 
holding profits from the stockholders and use of the 
reserves to finance monopolistic practices. 

He admonished that, though the proposed plan of 
corporate taxation will make the corporate form of 
doing business available to the small business man 
without the present tax disadvantages and will make 
the corporation available to the big business man 
even more freely than it is now for legitimate busi- 
ness, it will not be advantageous, to either large or 
small business men, to use the corporate organiza- 
tion to freeze out small stockholders. “That device,” 
he said, “is by no means confined to Wall Street; I 
have seen it operate on Main Street.” 


Foresees No Corporation Financing 
Difficulties from New Tax 


To the question whether corporations would be 
able to get new capital under the proposed tax plan, 
Mr. Jackson gave an affirmative answer as follows: 

As the effects of the law become apparent, receiver- 
ships will be less frequent and reorganizations less com- 
mon. Stockholders will be less frozen out. The return 
received on the stock will be much nearer the earnings of 
the corporation. There will be a greater inducement to 
stock ownership. The corporation that has earnings and 
is distributing them should have no difficulty in financing 
itself with stock issues especially with the additional as- 
surance of the tax law that the stockholders will receive 
what the company actually earns 


Benefits from Accumulation 
of “Rainy Day” Surpluses 


Those who favor conservative and prudent man- 
agement of corporations, and in this group Mr. Jack- 
son included himself, will find the proposed new law 
no threat, he said. “It does not penalize reasonable 
reserves—it repeals as much burden as it imposes 
upon reasonable management.” 

As is the course of all new legislation, Mr. Jack- 
son anticipated that despite careful draftsmanship, 





imperfections will be revealed by experience that will 
require corrective amendments, and resistance will 
have to be made to demands for unjustified excep- 
tions, exemptions and special treatment. His con- 
cluding statement was that the “principles set out 
in the President’s tax message are capable of becom- 
ing the most significant reform in our entire tax 
experience.” 





Tax Exemption Withdrawn From 
Certain Restricted Indian Property 


VV INERALS, including oil and gas, produced on 
i or after April 26, 1931, from restricted allotted 
lands of members of the Five Civilized Tribes in 
Oklahoma or from inherited restricted lands of full- 
blood Indian heirs or devisees of such lands are, by 
Public Act No. 470—-74th Congress (approved 
March 12, 1936), made subject to state and Federal 
taxes of every kind and character the same as those 
produced from lands owned by other citizens of 
Oklahoma. 

The Act authorizes the Secretary of the Interior 
to pay taxes assessed against the royalty interest 
of the respective Indian owners in such oil, gas, or 
other mineral production from the individual Indian 
funds held under his supervision and control and 
belonging to the Indian owners of the lands. 


Bank Security Holdings by 
R. F. C. Made Nontaxable 


Y THE Act of March 20, 1936 (Pub. No. 482— 

74th Cong.) preferred stock of national banking 
associations, preferred stock, capital notes, and de- 
bentures of state banks and trust companies, here- 
tofore or hereafter acquired by the Reconstruction 
Finance Corporation, and the dividends or interest 
derived therefrom are not taxable by the Federal 
Government, any state or subdivision of a state, or 
territory so long as the Reconstruction Finance 
Corporation owns the securities. 

The Act also contains the following provision rela- 
tive to interest charges to closed banks and trust 
companies : 

Effective upon the date of enactment of this Act, interest 
charges on all loans by the Reconstruction Finance Cor- 
poration to closed banks and trust companies, now in force, 
or made subsequent to the date of enactment of this Act, 
shall not exceed 3% per centum per annum on condition 
that the rate of interest charged debtors of such banks or 
trust companies shall not exceed 4% per centum per an- 
num; otherwise such interest rate shall be as fixed by the 
Reconstruction Finance Corporation: Provided, howeve 
That no provision of this Act shall be construed to author- 
ize a reduction in the rate of interest on such loans by the 


Reconstruction Finance Corporation retroactive from the 
date of enactment of this Act. 


Tax Liabilities Under Cotton, Potato 
and Tobacco Acts Extinguished 


AXES, civil penalties, or interest which accrued 
under the Bankhead Cotton Act of 1934, the 
Potato Act of 1935, and the Kerr Tobacco Act and 
were not collected on March 2, 1936, are made non 
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collectible and all liens for taxes, civil penalties, or 
interest arising out of taxes under such provisions 
of law are cancelled and released by Public Act No. 
463—74th Congress, approved March 2, 1936. 

The Act amends the Act of February 20, 1936, 
entitled “An Act to repeal the Kerr Tobacco Act, 
the Bankhead Cotton Act of 1934, and the Potato 
Act of 1935.” 


A Treasury Estimate of Corporation 
Dividend Distributions 


MONG the data submitted by the Treasury 

Department for use of the Subcommittee of the 
House Ways nad Means Committee in consideration 
of the President’s proposed change of method in 
taxing corporations and dividends was a table of 
estimates of how the various income groups would 
be affected taxwise if all corporate earnings were 
distributed in dividends. On the basis of this as- 
sumption and an allowance of $370,000,000 for divi- 
dends that would be paid to tax-exempt institutions, 
it was calculated that the total increase in nontax- 
able and taxable income to 16,051,768 individuals 
with incomes of $1,000 and over, who would be re- 
quired to make returns, would be $4,398,000,000, of 
which $4,015,000,000 would be taxable. 

More interesting than the totals is the estimated 
distribution of the increase in dividends between 
the various income groups. It shows that Treasury 
Department experts assume the ownership of stock 
in corporations—at least those which are operated 
at a profit—to be highly concentrated in the hands 
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of the small minority of individuals in the upper 
income groups. 

For example, according to the Treasury estimate, 
81,977 individuals with incomes of $25,000 and over 
would receive $2,861,000,000 of the expected total 
of $4,398,000,000 increase in dividends accruing to 
16,051,768 individuals if all corporate earnings were 
distributed in dividends. In other words, the Treas- 
ury estimates that about one-half of 1 per cent of 
all required to file tax returns would receive 65 per 
cent of the dividend increase. 

In the group of incomes of over $500,000 per year, 
the indicated corporate ownership concentration is 
even more striking. The Treasury estimates that 
if all corporate earnings were distributed in divi- 
dends, out of a total of 16,051,768 individuals making 
returns, 910 would have incomes in excess of 
$500,000 and these 910 individuals would receive 
$887,000,000 of the total dividend increase of 
$4,398,000,000. Expressed in percentages, 910 indi- 
viduals who constitute but six one-thousandths of 1 
per cent of those who it is expected would file tax 
returns would, according to Treasury estimate, be 
recipients of 20.1 per cent of the increase in dividend 
payments. 

For the 15,364,000 individuals with incomes of 
$1,000 to $5,000, the estimated increase in dividends 
averages $45.11 per individual; in the $5,000 to 
$25,000 group, the estimate is equivalent to an aver- 
age of $1,393.38 per individual; in the $25,000 to 
$500,000 group, the average is $24,368.89 per person, 
and in the income group above $500,000, the average 
estimated increase in dividends is $974,725.27 per 
individual. 


President Roosevelt’s Tax Proposals 


ITH characteristic facility for dramatizing 

prosaic duties, President Roosevelt in a special 
message to Congress on March 3 astonished even 
some of his close political associates by proposing a 
revolutionary change in the method of taxing corpo- 
rations as a means of raising $620,000,000 of what 
was denominated as permanent revenue out of a total 
additional revenue increase of $1,131,000,000. It was 
made necessary, he said, by the decision of the Su- 
preme Court holding the AAA unconstitutional and 
enactment of the Adjusted Compensation Act (Pub- 
lic—No. 425—74th Cong.; enacted Jan. 27, 1936). 

While disclaiming intent to prescribe the methods 
by which the needed additional revenue should be 
raised, he submitted for consideration two sets of 
taxes—one to provide for the “temporary” increase 
in government expenditures, and the other to finance 
the Soil Conservation and Domestic Allotment Act 
(Public—No. 461—74th Cong.; approved Feb. 27, 
1936) and pay the veterans’ bonus this year. 

It was to take care of the “permanent” revenue 
needs that the sweeping alteration of method in tax- 
ing corporations was proposed, which involves dis- 
carding the present taxation of corporate income, 
the excess profits tax, and the capital stock tax, 
these taxes to be replaced by only one contingent 


tax on corporations—a graduated tax on income 
which is not distributed as earned—and by making 
dividends subject to the normal tax on individual 
incomes. Under this plan, where a corporation 
shares all earnings with stockholders, the tax ‘liabil- 
ity would be the same as in the case of a partnership. 
In support of the plan, the President declared that 
it would simplify tax procedure and corporate ac- 
counting, and would end a means of evading sur- 
taxes which is causing serious loss to the Treasury. 


Following is the full text of the President’s special 
message to Congress: 


On January third, 1936, in my annual budget message 
to the Congress, I pointed out that without the item for 
relief the budget was in balance. Since that time an impor- 
tant item of revenue has been eliminated through a deci- 
sion of the Supreme Court, and an additional annual 
charge has been placed on the Treasury through the enact- 
ment of the Adjusted Compensation Payment Act. 


I said in my budget message: 


“k * * the many legislative Acts creating the machin- 
ery for recovery were all predicated on two interdependent 
beliefs. First, the measures would immediately cause a 
great increase in the annual expenditures of the Govern- 
ment—many of these expenditures, however, in the form 
of loans which would ultimately return to the Treasury. 
Second, as a result of the simultaneous attack on the many 
fronts I have indicated, the receipts of the Government 
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would rise definitely and sharply during the following few 
years, while greatly increased expenditure for the purposes 
stated, coupled with rising values and the stopping of losses 
would, over a period of years, diminish the need for work 
relief and thereby reduce Federal expenditures. The in- 
crease in revenues would ultimately meet and pass the 
declining cost of relief. 


“This policy adopted in the spring of 1933 has been 
confirmed in actual practice by the Treasury figures of 


1934, of 1935, and by the estimates for the fiscal years of 
1936 and 1937. 


“There is today no doubt of the fundamental soundness 
of the policy of 1933. If we proceed along the path we 
have followed and with the results attained up to the 
present time we shall continue our successful progress dur- 
ing the coming years.” 


Adherence to Policy Declared in Budget Message 
Calls for Additional Taxes 


If we are to maintain this clearcut and sound policy, it 
is incumbent upon us to make good to the Federal Treas- 
ury both the loss of revenue caused by the Supreme Court 
decision and the increase in expenses caused by the 
Adjusted Compensation Payment Act. I emphasize that 
adherence to consistent policy calls for such action. 


To be specific: The Supreme Court decision adversely 
affected the budget in an amount of one billion and seven- 
teen million dollars during the fiscal year 1936 and the 
fiscal year 1937. This figure is arrived at as follows: 


Deficit to date (expenditures chargeable to 
processing taxes less processing taxes col- 
lected) in excess of that contemplated in 


the 1937 budget . pe eer $281 000,000 
Estimated expenditures to be made from sup- 

plemental appropriation approved in the 

Supplemental Appropriation Act, 1936 296,000,000 


Estimated expenditures to be made under the 
Soil Conservation and Domestic Allotment 


net... ee er rey rere eer 440,000,000 


Total additional deficit 1936 and 1937, due 
to Supreme Court decision and adjusted 


farm program $1,017,000,000 


Required Revenues Segregated into Permanent and 
Temporary Classifications 


For the purposes of clarity, I divide the present total 
additional revenue needs of the Government into the 
permanent and the temporary ones. 


Permanent Treasury income of five hundred million 
dollars is required to offset expenditures which will be 
made annually as a result of the Soil Conservation and 
Domestic Allotment Act recently enacted by the Congress 
and approved by me; and an additional sum recurring 
annually for nine years will be required to amortize the 
total cost of the Adjusted Compensation Payment Act. 


The net effect of paying the Veterans’ Bonus in 1936, 
instead of 1945, is to add an annual charge of one hundred 
and twenty million dollars to the one hundred and sixty 
million dollars already in the budget. 

We are called upon, therefore, to raise by some form 
of permanent taxation an annual amount of six hundred 
and twenty million dollars. It may be said, truthfully and 
correctly, that five hundred million dollars of this amount 
represents substitute taxes in place of the old processing 
taxes, and that only one hundred and twenty million dollars 
represents new taxes not hitherto levied. 


I leave, of course, to the discretion of the Congress the 
formulation of the appropriate taxes for the needed perma- 
nent revenue. I invite your attention, however, to a form 
of tax which would accomplish an important tax reform, 
remove two major inequalities in our tax system, and stop 
“leaks” in present surtaxes. 

Extended study of methods of improving present taxes 
on income from business warrants the consideration of 
changes to provide a fairer distribution of the tax load 








among all the beneficial owners of business profits whether 
derived from unincorporated enterprises or from incorpo- 
rated businesses and whether distributed to the real owners 
as earned or withheld from them. The existing difference 
between corporate taxes and those imposed on owners of 
unincorporated businesses renders incorporation of small 
businesses difficult or impossible. 


Basic Change in Tax Methods Proposed to Obtain 
Increased “Permanent” Revenue 


The accumulation of surplus in corporations controlled 
by taxpayers with large incomes is encouraged by the 
present freedom of undistributed corporate income from 
surtaxes. Since stockholders are the beneficial owners 
of both distributed and undistributed corporate income, 
the aim, as a matter of fundamental equity, should be to 
seek equality of tax burden on all corporate income whether 
distributed or withheld from the beneficial owners. As 
the law now stands our corporate taxes dip too deeply 
into the shares of corporate earnings going to stockholders 
who need the disbursement of dividends; while the shares 
of stockholders who can afford to leave earnings undis- 
tributed escape current surtaxes altogether. 


This method of evading existing surtaxes constitutes a 
problem as old as the income tax law itself. Repeated 
attempts by the Congress to prevent this form of evasion 
have not been successful. The evil has been a growing 
one. It has now reached disturbing proportions from 
the standpoint of the inequality it represents and of its 
serious effect on the Federal revenue. Thus the Treas- 
ury estimates that, during the calendar year 1936, over 
four and one-half billion dollars of corporate income will 
be withheld from stockholders. If this undistributed in- 
come were distributed, it would be added to the income 
of stockholders and there taxed as is other personal income. 
But, as matters now stand, it will be withheld from stock- 
holders by those in control of these corporations. In one 
year alone, the Government will be deprived of revenues 
amounting to over one billion three hundred million dollars. 


A proper tax on corporate income (including dividends 
from other corporations), which is not distributed as 
earned, would correct the serious two-fold inequality in 
our taxes on business profits if accompanied by a repeal 
of the present corporate income tax, the capital stock tax, 
the related excess profits tax and the present exemption 
of dividends from the normal tax on individual incomes. 
The rate on undistributed corporate income should be 
graduated and so fixed as to yield approximately the same 
revenue as would be yielded if corporate profits were dis- 
tributed and taxed in the hands of stockholders. 


Such a revision of our corporate taxes would effect great 
simplification in tax procedure, in corporate accounting, 
and in the understanding of the whole subject by the citi- 


zens of the nation. It would constitute distinct progress 
in tax reform. 


The Treasury Department will be glad to submit its 
estimates to the Congress showing that this simplification 
and removal of inequalities can, without unfairness, be put 
into practice so as to yield the full amount of six hundred 
and twenty million dollars—the amount I have indicated 
above as being necessary. 


Two Types of Taxes Suggested to Provide for 
“Temporary” Revenue Needs 


Turning to the temporary revenue needs of the Govern- 
ment, there is the item of five hundred and seventeen 
million dollars, which affects principally the current fiscal 
vear. This amount must in some way be restored to the 
Treasury, even though the process of restoration might 
be spread over two years or three years. 


In this case also the formulation of taxes lies wholly 
in the discretion of the Congress. I venture, however, to 
call your attention to two suggestions. 


The first relates to the taxation of what may well be 
termed a windfall received by certain taxpayers who 
shifted to others the burden of processing taxes which 
were impounded and returned to them or which otherwise 
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have remained unpaid. In unequal position is that vast 
number of other taxpayers who did not resort to such 
court action and have paid their taxes to the Government. 
By far the greater part of the processing taxes was in the 
main either passed on to consumers or taken out of the 
price paid producers. The Congress recognized this fact 
last August and provided in Section 21(d) of the Agricul- 
tural Adjustment Act that, in the event of the invalidation 
of the processing taxes, only those processors who had 
borne the burden of these taxes should be permitted to re- 
ceive refunds. The return of the impounded funds and 
failure to pay taxes that were passed on result in unjust 
enrichment, contrary to the spirit of that enactment. A 
tax on the beneficiaries unfairly enriched by the return or 
nonpayment of this Federal excise would take a major 
part of this windfall income for the benefit of the public. 
Much of this revenue would accrue to the Treasury during 
the fiscal years 1936 and 1937. 


The other suggestion relates to a temporary tax to yield 
the portion of five hundred and seventeen million dollars 
not covered by the windfall tax. Such a tax could be 
spread over two years or three years. An excise on the 
processing of certain agricultural products is worth con- 
sidering. By increasing the number of commodities so 
taxed, by greatly lowering the rates of the old processing 
tax and by spreading the tax over two or three years, only 
a relatively light burden would be imposed on the pro- 
ducers, consumers or processors. 


FRANKLIN D. ROOSEVELT. 


Summary of the President’s 
Fiscal Proposals 


New Forms of Taxation 


Estimated Yield 
Permanent taxes: 

Graduated tax on undistributed corporate 
earnings, and abolition of exemption of 
dividends from the normal tax on individ- 
ual incomes 

Temporary taxes: 
“Windfall” tax on processors to whom im- 


$1,614,600,000 


pounded AAA taxes were returned 150,000,000 
Excise taxes on processing of agricultural 

commodities, yield over two or three-year 

period IB se cal wa Latah gt nga teed 367,000,000 





Total revenue from permanent and tempo- 
rary taxes ... eee 





$2,131,000,000 





Old Taxes to Be Repealed 


Corporate income tax $ 826,000,000 





Capital stock tax ... ee on 163,000,000 
Excess profits tax ...... ete aed 5,000,000 
Total loss from repealed taxes $ 994,000,000 
Net increase in revenue $1,137,000,000 
Application of Increased Revenue 
: Amount 
Estimated expenditures under Soil Conserva- 
tion and Domestic Allotment Act (the 
AAA substitute) ............. sik a ese nes op 44000800 
Estimated expenditures to complete AAA con- 
tracts as provided by Supplemental Appro- 
_priation Act, 1936 . PES ee nee aie 296,000,000 
Expenditures chargeable to processing taxes 
in excess of taxes collected ... ao 281,000,000 
Annual cost of prepayment of Veterans’ 
Jonus ee ee ; 120,000,000 
Total of expenditures on account of AAA deci- 
ston and Veterans’ Bonus legislation 


$1,137,000,000 
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Nonacquiescences in Decisions of Board 
of Tax Appeals Recently Announced 
by Commissioner 


(Only issues to which nonacquiescences apply are 
summarized ) 


Additional Compensation—Year in Which Taxable.— 
Petitioner and his corporate employer agreed that in addi- 
tion to a cash salary petitioner was to receive compensation 
based on the income of the corporation. The agreement 
provided that the additional compensation for each year 
was to be deposited with a trustee until December 31 of 
the second succeeding year and then to be paid to the 
petitioner. The additional compensation for 1929 was de- 
posited with the trustee in 1930 and paid over to the peti- 
tioner in January 1932. Petitioner was on the cash basis. 
The Board held that the compensation for 1929 was not 
constructively received in 1931 and was not income to him 
for that year. It is the contention of the Commissioner 
that the case is governed by Section 165 of the Revenue 
Act of 1928, relating to employees’ trusts.—Adolph Zukor 
v. Commissioner, 33 BTA 324. 


Closing Agreements.—Upon the evidence it is held that 
the decedent did not, in his return, willfully or otherwise 
misrepresent material facts regarding his 1929 income, and 
therefore the Commissioner’s action in setting aside a 
closing agreement as to decedent’s 1927 tax liability must 
be disapproved.—Ethel H. Hoge et al., Executors of the Es- 
tate of James D. Hoge, Deceased v. Commissioner, Dec. 9171 
[CCH]; Docket Nos. 58118, 58119, Dec. 13, 1935. 


Deductions from Gross Income—“Dividends” Paid on 
Guaranteed Stock.—Where petitioner corporation, under 
due authority, issued “guaranteed stock” secured by mort- 
gage and having priority over general creditors, the fixed 
periodic payments, though denominated “dividends,” were in 
reality interest, deductible as such from income.—Rich- 
mond, Fredericksburg & Potomac Railroad Co. v. Commis- 
sioner, Dec. 9199 [CCH]; Docket No. 68876, Jan. 9, 1936. 


Distribution from Depletion Reserves Based on Discov- 
ery Value.—The petitioner as a residuary legatee acquired 
certain oil and gas leases which, with a small amount of 
cash, were later transferred to a corporation for all its 
capital stock. After acquisition and prior to transfer to 
the corporation, oil had been discovered on one of the 
leases, so that at the time exchanged for stock it had a fair 
market value greatly in excess of such value when acquired 
by the petitioner. The cost of these leases to the corpora- 
tion was the fair market value of the stock paid therefor, 
and, there being no other method of measuring such value, 
the fair market value of the stock is found to be the 
equivalent of the fair market value of the leases when 
received, and distributions made by the corporation from 
depletion reserves based on such cost were not dividends 
within the meaning of Section 201(a) of the Revenue Act 
of 1926, but, under Section 201 (d) of that Act and Article 
1546 of Regulations 69, should first be applied against the 
basis of petitioner’s stock and the excess tax to her as 
> gain.—Ida I. McKinney v. Commissioner, 32 BTA 
450. 

Dividends—Year in Which Taxable.—Dividends declared 
in 1928, payable in stock of another corporation, to a syn- 
dicate formed in 1928 for the purpose of supplying cash 
to the corporation to enable it to buy certain assets, were 
income in 1928 to the syndicate members notwithstanding 
that the certificates for the stock dividend were not deliv- 
ered until 1929. Board’s decision made on authority of 
Elvira Scantena v. Commissioner, 32 BTA 675.—Guiliano Ro- 
landelli v. Commissioner; Paul Masoni v. Commissioner; John 
M. Perata v. Commissioner, Dec. 9188 [CCH]; Docket Nos. 
67286, 57923, 57479, Dec. 31, 1935. 


Insurance Policies—Inclusion in Gross Estate.—Proceeds 
of an insurance policy wherein the wife of the insured is 
the beneficiary and the insured has not the power to obtain 
a loan or surrender the policy for cash or change the bene- 
ficiary without her consent, which has not been obtained, 
are not includable in the gross estate. “The fact that the 
insured did obtain a loan on the policy during his life is 
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unimportant,” opinion of the Board says.—Edith Huggard 
Sharp et al., Executors v. Commissioner of Internal Revenue, 
33 BTA 290. 

Statute of Limitations—Reasonable Compensation of 
Corporate Officials.—Nonacquiescence in this case relates 
to two of the issues involved in which the Board held 
as follows: 

(1) Where income tax returns for 1927 are stamped 
as having been filed in the collector’s office on April 14, 
1928, and the evidence before the Board indubitably shows 
that the returns were filed on April 13, 1928, the pre- 
sumption of correctness as to the date of filing which 
attaches to the records of the Collector’s office is over- 
come. In the case of nine of the petitioners herein the 
returns were filed in the deputy collector’s office on April 
13, 1928. The petitioners have filed no waivers of the 
statute of limitations. The returns were not false or 
fraudulent with intent to evade tax. The deficiency no- 
tices were mailed by the respondent on April 14, 1931. 
the deficiencies are barred by the statute of limitations. 

(2) The G. H. M. Co., kept its books and made its in- 
come tax returns on the accrual basis. In its return for 
1927 it deducted from gross income $97,313.99 as additional 
compensation paid to its treasurer and general manager 
for services rendered under a contract which the company 
had with him. The contract was a reasonable contract and 
amounts paid thereunder were not unreasonable. In the 
determination of the deficiency the respondent disallowed 
the deduction from gross income of $80,134.24 paid in 
pursuance of the terms of the contract with the treas- 
urer and general manager. The amount is a legal deduc- 
tion from gross income.—Thomas N. Perkins et al. v 
Commissioner, 33 BTA 606. 


Transfer of Stock.—Where the petitioner, in 1930, deliv- 
ered certain stock to another corporation subject to a 
repurchase agreement, exercisable at the demand of either 
party, and the proof establishes that the intention was to 
replace the stock with the other corporation as security 
for a loan of money or credit, the transaction is not a sale 
resulting in taxable gain to the petitioner, but is a mort- 
gage.—United National Corporation v. Commissioner, Dec. 


9184 [CCH]; Docket No. 67949, Dec. 27, 1935. 


Trusts.——Where the taxpayer created certain trusts, mak- 
ing himself one of the two trustees, and such part of the 
income of each trust as the trustees, in the exercise of 
their discretion, might decide upon, was payable there- 
under to the primary beneficiaries, and the corpus of the 
trust in each case was to be reconveyed to the taxpayer 
upon termination of the trust period, the income arising 
from sales of the trust corpus, and constituting under 
state law an addition to such corpus, not distributable to 
the beneficiaries, is income in respect to which the taxpayer 
as trustee had no discretion, within the purview of Section 
167 of the Revenue Act of 1928, to hold or accumulate it 
for future distribution to himself, and, consequently, such 
income is not taxable to him under the provisions of that 
section —Arthur J. Morris v. Commissioner, 33 BTA 241. 


Two trusts created by Edwin L. Bowen were accepted 
by the trustee on August 2, 1929. All other trusts created 
by the petitioners were accepted on August 13, 1929. On 
the latter date a contract was executed for the sale of all 
the issued and outstanding shares of the Waterbury Chem- 
ical Company, among which were the shares transferred 
to the foregoing trusts. On August 14, 1929, the sale was 
completed and the trustee received the money and deliv- 
ered the certificates. The trustee filed a separate income- 
tax return for each trust, and reported the gain on the sale 
of the shares of stock held by it as trustee. The trust 
instrument provided generally that a portion of the income 
was payable to named beneficiaries and the remainder to 
the grantors for life. The Commissioner refused to deter- 
mine that any of the gain from the sale of the stock was 
taxable to the trustee, holding that the trusts were not 
effective to pass title or that Section 167 of the Revenue 
Act of 1928 was applicable. On both points the Commis- 
sioner was overruled by the Board.—Edwin L. Bowen v. 
Commissioner, 33 BTA 208. 


A transfer in trust in which the settlor reserved the right 
to income for life and a contingent right to appoint in 





April, 1936 


case of her survival of a beneficiary, which did not occur, 
was not one to take effect in possession or enjoyment at 
or after death and was not within Section 302(d) of the 
Revenue Act of 1926.—Robert A. Taft, Executor of the Es- 
tate of Anna S. Taft, Deceased v. Commissioner, Dec. 7944 
[CCH]; Docket No. 77923, Dec. 10, 1935. 


Court Decisions 


(Continued from page 218) 


disclose the right, under the Bankruptcy Act, to appeal 
from such a decision.—U. S. Circuit Court of Appeals, Sec- 
ond Circuit, in the matter of Charles J. Swan, individually 
and trading as Charles J. Swan & Company, Bankrupt. Ex 
parte United States of America v. Irving Trust Company as 
Trustee in Bankruptcy. 

Appeal from the decision of the District Court, South. Dist. 
of N. Y., dismissed. 

An appeal by the Government from an order disallowing 
its claim for taxes filed with the trustee in bankruptcy is 
dismissed because the appeal was not filed within 30 days 
after the judgment as required by law. The rule that stat- 
utes of limitations do not ordinarily apply against the 
Government is not applicable in this case as the statute 
fixing the time for appeal under the Bankruptcy Act is not 
a statute of limitation—U. S. Circuit Court of Appeals, 
Eighth Circuit, in United States of America v. C. W. East, 
Trustee of Sterling Stores, Incorporated, Bankrupt. No. 10,389. 
Nov. term, 1935. 

Appeal from the District Court, East. Dist. of Ark., 
dismissed. 

Basis for Gain or Loss.—Petitioner corporation acquired 
its plant in 1923 from three prior owners, issuing to them 
stock in the exact proportions to their interests in the 
plant. Immediately after the transfer they owned all the 
stock of the corporation and controlled it, so that the peti- 
tioner took the property over on the same cost basis at 
which the previous owners had acquired it, which was no 
cost. Consequently, upon the sale of the plant in 1928, the 
proceeds represented taxable income. The Board of Tax 
Appeals, on substantial evidence, having found the facts 
to be as set forth above, that finding is not subject to re- 
view.—U. S. Circuit Court of Appeals, Fifth Circuit, in 
Southern Power and Manufacturing Company v. Commissioner 
of Internal Revenue. No. 7909. 

Decision of Board of Tax Appeals, 29 BTA 628, affirmed. 

Capital Gains and Losses.—Where rights were received 
with respect to stock held over two years, and the rights 
were exercised and the stock so acquired was sold less 
than two years after its acquisition, a portion of the shares 
acquired through exercise of the rights represented tax- 
payer’s old stock interest in the original stock and was a 
capital asset and subject to the capital gain provisions of 
the 1928 Act. “We leave the Board free to calculate as it 
may be advised, the apportionment between capital gains 
and ordinary income.”—U. S. Circuit Court of Appeals, Sec- 
ond Circuit, in Valentine E. Macy, Jr., J. Noel Macy and 
Carleton Macy, Executors of the Estate of V. Everit Macy, 
Deceased v. Guy T. Helvering, Commissioner of Internal 
Revenue. 

Memorandum decision of the Board of Tax Appeals re- 
versed and remanded. 


Capital Stock Tax: Adjusted Declared Value.—The Court 
holds that an erroneous declaration of value on an orig- 
inal capital stock tax return for 1933 could be corrected 
by an amended return if filed before an excess-profits tax 
return is due. It further holds that the value of the capital 
stock declared in the original return (which was its book 
value) was so understated as to constitute no declaration 
of value in fact. On the basis of the corrected value there 
was .no excess-profits tax due for the calendar year 1933. 
—U. S. District Court, West. Dist. of Ky., in The Oertel 
Company v. Selden R. Glenn, Collector of Internal Revenue. 
At Law No. 1827. 


Charges Against Gross Income: When Deductible —The 
taxpayer, on an accrual basis in 1930, included in a reserve 
for bad debts, and claimed as a deduction, a reserve pro- 
viding for cash discounts to be taken in 1931 on sales made 
in 1939. A reserve for such discounts was not deductible, 


ae 









in 
lu 


- — a ae pen eee 


) 


a Ret 


Ie 


‘wy 


oo © & 


_ 


(i nHA OO wer 6 DOD me 


xR 


ae 


/1'inmnyM 


~ me 1 Ye me 


— 


© OD mt A ee eee 


~ 


~ wwe e Oe Ve e 


oe 


April, 1936 


inasmuch as they were not liabilities which became abso- 
lute in 1930, but were contingent, and as such accrued only 
when bills receivable were paid within the time during 
which discounts might be taken. Brown v. Helvering, 291 
U. S. 193, followed.—U. S. Circuit Court of Appeals, Eighth 
Circuit, in Shapleigh Hardware Company v. United States 
of America. No. 10,208. Nov. term, 1935. 

Decision of the District Court, East. Dist. of Mo., affirmed. 


Collections Stayed by Claim in Abatement.—Claim filed 
in the name of a partnership by one partner for abatement 
of an assessment against his partnership was binding as 
a stay of collection of the partnership’s tax from appel- 
lant, the other partner. Therefore, the tax collected after 
the statutory period was not an overassessment under Sec- 
tion 607 of the 1928 Act, Section 611 precluding recovery. 
—J. S.. Cireurt, Court of Appeals, Sixth Circuit, in J. T 
Fargason v. United States of America. No. 6837. 


Compensation by a Corporation Distinguished from 
Gift.—$30,000 received in 1928 by petitioner from the cor- 
poration of w hich, up to December, 1927, he had been vice- 
president and ge neral manager, resigning on account of ill 
health, represented taxable compensation for services, and 
not a cift. The corporation, in its resolutions authorizing 
the payment, designated it as additional salary, and de- 
ducted it as compensation on its income-tax return. There 
was ample evidence before the Board of Tax Appeals to 
substantiate its finding that the payment was not a gift. 
The alternative contention that the income should be 
divided between husband and wife on a community basis 
may not be considered because it was not raised before 
the Board.—U. S. Circuit Court of Appeals, Ninth Circuit, 
in David Herbert Botchford v. Commissioner of Internal Rev- 
enue. No. 7651. 

Decision of Board of Tax Appeals, 29 BTA 656, affirmed. 


Constructive Receipt—Gross Income.—Where a corpo- 
ration was created for the sole purpose of passing title 
to the purchaser and passing payment to the vendor and 
was controlled by an attorney who acted for all the parties 
to the sale, payment made to the corporation by the pur- 
chaser must be regarded as constructively received by the 
vendor, petitioner, who was therefore taxable on the profit 
represented by the proceeds of sale (1928). 

In determining the installment basis upon a casual sale 
of personal and real property, the amount of mortgages 
assumed by the purchaser must be deducted from the 
selling price in determining the “total contract price” under 
section 44(b) of the Revenue Act of 1928. Inasmuch as the 
payment mentioned above was constructively received by 
the petitioner, and the first payment aggregated more than 
40 per cent of the purchase price, the profit was rightly 
determined on the completed-sale basis. 

Where the facts show that the vendor did not intend to 
make a present bona fide gift of one-half the property to 
his wife, but had a continuing intention to effect a sale 
of the property upon terms previously arranged by him, 
which the wife carried out, the profits arising from the 
sale (in 1928) are taxable to him. “The gift was a gift of 
an interest in the profits and does not relieve the petitioner 
of tax liability.’-—U. S. Circuit Court of Appeals, Sixth 
Circuit, in J. L. McInerney v. Commissioner of Internal Rev- 
enue. No. 6920. 

Decision of Board of Tax Appeals, 29 BTA 1, affirmed. 


Deficiency Proceedings—The Board of Tax Appeals 
properly refused to take jurisdiction of an appeal received 
on the ninety-second day after the mailing of the deficiency 
notice even though the petition was sent by registered air 
mail in time to reach the Board within the prescribed 
90-day period but did not arrive in time because of adverse 
weather conditions. 

The provisions of Section 907(a) of the 1924 Act that 
the mailing by registered mail of certain types of pleadings 
or process shall be sufficient service of such pleadings or 
process does not relate to the filing of a petition with the 
Board.—U. S. Circuit Court of Appeals, Fifth Circuit, in 
Tom Poynor v. Commissioner of Internal Revenue; Mrs. Tom 
Poynor v. Commissioner of Internal Revenue. Nos. 7958. 7959. 

In effect affirming memorandum decision of the Board 
f Tax Appeals. 


_ Depletion of Oil Leases.—Upon sale of Texas oil leases 
for cash and a share of the oil when produced, the vendor 
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is not entitled to percentage depletion as to the cash 
received, as such money payment, unconnected with pro- 
duction of oil, is to be dealt with as representing a con- 
version of capital by sale; but he is entitled to the percentage 
depletion deduction as to his income from the sale of oil 
produced. Dissenting opinion filed.—U. S. Circuit Court of 
Appeals, Fifth Circuit, in Commtssioner of Internal Revenue 
v. William Fleming; William Fleming v. Commissioner of 
Internal Revenue. Nos. 7899, 7914. 
Decision of Board of Tax Appeals, 31 BTA 623, affirmed. 


Distributions by Corporations.—Cash received by tax- 
payer in 1930 in cancellation and redemption of preferred 
stock of a corporation did not constitute a taxable dividend 
under Section 115 (g), Revenue Act of 1928. “We believe 
that whatever may have been the intent of the company 
in accumulating and conserving profits for several years, 
unless there is some evidence to show that the retirement 
of preferred stock therefrom was previously conceived 
with intent of evasion, the normal situation exists and we 
have merely a return of invested capital. From the stip- 
ulated facts we conclude the transaction was free from 
any element of tax evasion or fraud.”—U. S. Circuit Court 
of Appeals, Seventh Circuit, in Commissioner of Internal 
Revenue v. Marie R. Rockwood, Executrix of the Estate of 
George O. Rockwood. Oct. term, 1935, Jan. session, 1936. 
No. 5545. 

Decision of Board of Tax Appeals, 31 BTA 927, affirmed. 


Enforcement of Tax Lien by Distraint.—The city of New 
York was not liable to the Government under Section 
1114 (e), 1926 Act, because of failure of the property clerk 
of the City to turn over to the Government funds taken 
from a prisoner, which the Government demanded under 
a lien. Under the law creating the office of property clerk, 
it is held that he was not an agent of the City, and his 
possession could not therefore be imputed to the City.— 
U. S. District Court, Second Circuit, in United States of 
America v. The City of New York. 

Decision of District Court, 12 Fed. Supp. 169, reversed. 


Statute of the State of Pennsylvania providing that no 
distraint to satisfy creditors of an assured can be made 
upon policies of life insurance payable to his wife (whether 
or not power to change the beneficiary was retained), did 
not prevent the Collector from distraining upon such poli- 
cies for Federal taxes.—U. S. Circuit Court of Appeals, 
Third Circuit, in William J. Kyle, Acting Collector of Internal 
Revenue, v. Margaret A. McGuirk. No. 5784. Oct. term, 1935. 

Decision of District Court, 10 Fed. Supp. 705, reversed. 


Examination of Records.—The Court holds that the 
taxpayers are entitled to an injunction to prevent their 
brokers from complying with the Government’s demands 
for production of the brokers’ accounts relating to tax- 
pavers’ transactions. The taxpayers’ returns for 1929 and 
1930 had been previously examined and adjusted. The 
Court holds this second search unreasonable where no 
fraud, concealment, or wrongdoing by the taxpayer is in- 
volved, and orders the injunction granted.—U. S. Circuit 
Court of Appeals, Third Circuit, in John E. Zimmermann and 
Sarah A. F. Zimmermann v. G. J. Wilson, Internal Revenue 
Agent in Charge, Internal Revenue Service, Philadelphia, 
Pennsylvania; Edmund J. Wrigley, Special Agent; Horatio 
G. Lloyd, Sr., and Edward Hopkinson, Jr., Partners, and 
Drexel & Company, a Partnership. No. 5951. Oct. term, 1935. 

Decision of the District Court, East. Dist. of Penn., re- 
manded. 


A county attorney and certified public accountant who 
made investigations of graft and bribery charges resulting 
in the indictment of certain individuals whose income tax 
liability the Government is investigating, are required 
under Section 618 of the 1928 Act, to produce records 
which had been used before the county grand jury, and to 
testify as to their knowledge in the premises. The Court 
held that the individuals were not exempt from complying 
with the order because of privileges existing in favor of 
the county attorney, or because of State law which makes 
information gained by a certified public accountant priv- 
ileged, or because of State law which prohibited disclosure 
of proceedings as evidence before a grand jury.—uU. S. 
District Court, Northern District of Iowa, Western Divi- 
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sion, in the matter of 7. P. Smith, Internal Revenue Agent in 
Charge v. Maurice E. Rawlings and C. A. Williams. Law Nos. 
1067, 1068. 


Excise Tax on Games.—Jig saw puzzles containing 162 
to 500 pieces are taxable as games under Section 609 of the 
Revenue Act of 1932. “The plaintiff has not sustained the 
burden of proving that a jig saw puzzle comes within the 
exceptions as being a children’s game, nor do I find that 
the Commissioner’s ruling that games with less than 50 
pieces are children’s games is an arbitrary or unfair ruling. 
Obviously some line of demarcation had to be maintained, 
and this seems to be as fair as any.”—U. S. District Court, 
Dist. of Mass., in Philip J. Aronson, as Trustee in Bankruptcy 
of The Viking Manufacturing Company, Inc. v. Thomas W. 
White, individually and as former Collector of Internal Rev- 
enue for the District of Massachusetts. Law No. 6463. 


Exempt Corporations.—Santee Club which was incorpo- 
rated under New York law to acquire tracts of land in 
South Carolina for hunting, etc., was taxable on the profits 
of the sale of part of its land (which had become useless 
as a duck preserve), not being exempt under Section 
103 (9) of the 1928 Act [social clubs]. “Clearly, Congress 
did not intend to exempt such income from taxation, and 
indeed there is no reason suggested why such income 
should be exempt. The shareholders in the Club received 
a benefit to the extent that these earnings were paid into 
the Club treasury, and such income is taxable.”—U. S. Dis- 
_— Court, Dist. of Mass., in Santee Club v. Thomas White. 

aw No. 5575. 

Federal Estate Tax: Deductions.—Where an estate is 
insolvent, but there is included in the estate tax return an 
amount representing life insurance payable to named bene- 
ficiaries and not constituting assets of the estate for pay- 
ment of creditors, there may be deducted on the estate tax 
return all claims filed against the estate which are legally 
enforceable, even though, because of insolvency of the 
estate, some of them have not been paid and can not be 
paid.—U. S. District Court, District of Maryland, in Robert 
N. Baer, Executor of Estate of John P. Baer, v. Lewis M. 
Milbourne, Acting Collector of Internal Revenue. At Law 
No. 5582. 


Where an estate failed to take as a deduction amounts 
expended in payment of State inheritance taxes during 
1928, the beneficiaries may not, by reason of section 23 
of the 1928 Act which is retroactive to January 1, 1928, 
deduct such payments from their incomes for that year, 
even though said taxes were paid in 1928 prior to the 
enactment of the 1928 Act. Gillette v. Com., 76 Fed. (2d) 6, 
followed.—vU. S. Circuit Court of Appeals, Ninth Circuit, in 
Regina Martz and A. J. Marts v. Commissioner of Internal 
Revenue. No. 7728. 

Memorandum decision of the Board of Tax Appeals 
affirmed. 


Federal Estate Tax: Gross Estate—Valuation of Stock. 
—Where decedent owned stock which, under an agreement 
entered into with other stockholders, she was obliged to 
offer to them at $69.445 before selling it elsewhere, the 
Commissioner erred in including the stock in the gross 
estate at a greater valuation ($100 per share). A reserva- 
tion in the agreement that decedent might give away the 
stock or dispose of it by will did not justify use of the 
higher value.—U. S. Circuit Court of Appeals, Second Cir- 
cuit, in Carl F. Lomb as Executor of the Last Will and Testa- 
ment of Carrie B. Lomb, Deceased v. Gilbert T. Sugden, 
Collector of Internal Revenue for the 28th Collection District 
of New York. 

Decision of District Court, Western District of New York, 
reversed. 

Federal Estate Tax: Insurance—Charitable Transfers.— 
Policies on the life of the decedent were not part of her 
gross estate where the decedent had no right to change 
the beneficiaries or to surrender the policies or borrow 
on them. It is held that she was not the “owner” of the 
policy within the meaning of that term as used in the policy 
providing that the “owner” was to have the right to certain 
surrender and cash values. The court holds that the bene- 
ficiaries were the owners of the policies. 

Where an insurance policy was made irrevocably pay- 
able to certain charitable and philanthropic institutions, the 
amount thereof was deductible from the gross estate of 
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the decedent under the 1926 Act and the amount of the 
deduction should not be reduced by a proportionate part 
attributable to the $40,000 exemption allowed the estate for 
insurance payable to beneficiaries other than the estate — 
U. S. Circuit Court of Appeals, Third Circuit, in John E., 
McKelvy and J. Merrill Wright, Executors of the Last Will 
and Testament of Ella K. McKelvy, Deceased v. Commissioner 
of Internal Revenue. No. 5891. Oct. term, 1935. 

Decision of Board of Tax Appeals, 31 BTA 1206, re- 
versed. 


Federal Estate Tax: Refunds.—Suit for recovery of estate 
tax was not barred where it was brought within two years 
of the Commissioner’s partial rejection of a refund claim 
upon reconsideration of the claim, although the Commis- 
sioner had originally rejected the claim more than two 
vears before suit was brought. T. D. 4235 is invalid in so 
far as it provides that no reconsideration of a claim will 
extend the period within which to bring suit.—U. S. Cir- 
cuit Court of Appeals, Second Circuit, in Martha DeJongh 
Watts (formerly Martha DeJongh), Administratrix of the 
Estate of David Salomon DeJongh, Deceased v. United States 
of America. 

Decision of District Court, South. Dist. of New York, 
reversed. 


Federal Estate Tax: Remedies for Collection.—Trustees 
under a will were transferees as to an estate tax deficiency 
where the assets of the estate were distributed to them 
as trustees by the executors of the estate under court order. 
The trustees had also been executors, but their identity 
as individuals did not prevent them from becoming trans- 
ferees when they ceased being executors and became trus- 
tees. “When the Orphans’ Court in its adjudication of the 
petitioners’ account as executors awarded the balance of 
the funds to them for the purposes of the trust set out 
in the will, a transfer occurred in just as true a sense of 
that word as though the funds had been physically de- 
livered from one person to another.’’—U. S. Circuit Court 
of Appeals, Third Circuit, in Grant L. Bell, Trustee, Residu 
ary Legatee and Transferee, Sylvester Guy Megargee, Trustee, 
Residuary Legatee and Transferee, Sylvester Guy Megargee, 
Residuary Legatee and Transferee, Estate of B. B. Megargee 
v. Commissioner of Internal Revenue. No. 5935. Oct. term, 
1935. 


Memorandum decision of Board of Tax Appeals affirmed. 


Federal Estate Tax: Transfers in Lifetime.—Gross es- 
tate of a decedent includes property of a trust created by 
her during her lifetime for the benefit of her lawful de- 
scendants. Although none of the trust property could 
revert to her, she reserved the right to alter in her will the 
proportions of the trust property that her lawful descend- 
ants were to receive. Such a reservation to alter or amend 
is held to have justified the inclusion of the property in 
her gross estate under Section 302 (d) of the 1926 Act.— 
U. S. Circuit Court of Appeals, Second Circuit, in Commis- 
sioner of Internal Revenue v. The Chase National Bank of 
New York, Ancillary Administrator of the Goods, Chattels and 
Credits of Vivien Helen de la Poer Beresford, Deceased. 

Decision of Board of Tax Appeals, 31 BTA 329, reversed. 


Gain or Loss on Sale of Property: Ordinary Gain Dis- 
tinguished from Capital Gain.—In connection with the 
transfer by the Reid Ice Cream Corporation of its assets to 
the Borden Co. for capital stock of the latter, the Reid 
Ice Cream Corporation also was required to deliver to the 
other corporation agreements by several of Reid’s em- 
ployee-stockholders by which they promised to enter the 
employ of Borden and not otherwise to engage in the 
ice cream business within a limited area for a term of 
five years. In consideration for the delivery of such agree- 
ments, Borden transferred shares of its stock to the indi- 
viduals. Reid Ice Cream Corporation transferred to its 
stockholders the shares of Borden stock it received for its 
assets and dissolved. The stock received by the stockhold- 
ers for their agreement not to compete represented income 


and was not exempt under the reorganization provisions of 
Section 112(b)(3) of the 1928 Act. 

Income from receipt of shares of stock in exchange for 
an agreement not to engage in a competing business was 
not capital gain. If it is conceded that the privilege of 
each of the taxpayers to engage in the ice cream business 
is a right of property in him, it was not the privilege that 
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was given to the corporation. What it got was the individ- 
ual’s promise not to exercise his privilege—U. S. Circuit 
Court of Appeals, Second Circuit, in Estate of John D. Beals, 


John D. Beals, Jr., and Douglas Nicholson, Executors v. Com- 


missioner of Internal Revenue. 
Decision of Board of Tax Appeals, 31 BTA 966, affirmed. 


Gross Income from Sale of Oil Lease——Board of Tax 
\ppeals correctly held that only one-half of the proceeds 
received by petitioner in 1929 from the sale of oil and 
eas leases was taxable to petitioner, where, under State 
law, the State of Texas has the right to the other half of 
the proceeds, the lands having been State school lands, 
even though petitioner has retained the entire proceeds. 
The State instituted action, not against the petitioner, but 
against the corporation which purchased the lease. The 
purchaser has demanded repayment from the petitioner. 
Dissenting opinion filed —U. S. Circuit Court of Appeals, 
Fifth Circuit, in Commissioner of Internal Revenue v. W. W. 
Turney. No. 7790. 

Decision of Board of Tax Appeals, 31 BTA 308, affirmed. 


Individual Income Distinguished from Community In- 
come.—Petitioner, subsequent to his marriage and while 
domiciled in Oregon, acquired an interest in a partnership 
in that state. In 1928 and 1929 his domicile was in Cali- 
fornia and in those years he received distributive income 
from the Oregon partnership. The interest in the partner- 
ship having been separate property when acquired, it re- 
tained its character as such after the change of domicile 
and the distributive income was his separate income and 
taxable in whole to him, except $8,000 salary which he 
received from the partnership, which is taxable as jointly 
owned by petitioner and his wife—U. S. Court of Appeals, 
Ninth Circuit, in Charles A. Shea v. Commissioner of Internal 
Revenue. No. 7927. 

Decision of the Board of Tax Appeals, 30 BTA 1265, 
affirmed. 


Interest on Overpayments.—Interest at 6 per cent per 
annum should be allowed for the period during which 
certain amounts due the plaintiff from the Government 
were withheld as offsets against claimed indebtedness of 
plaintiff which the court held to be invalid.—U. S. Court of 
Claims in R. J. Reynolds Tobacco Co. v. The United States. 
No. M-218. 


Inventories.—In 1927 taxpayer changed its method of 
determining cost of goods sold by including in such cost 
the total billed price of such goods before deduction of 
any discounts, reporting the discounts (which averaged 
about 4 per cent of total purchases) as “gross profit from 
operations other than trading or manufacturing.” For 
prior years it had deducted the discounts from the cost of 
the goods, and in inventorying goods on hand at cost at 
the end of each year had deducted the discounts from 
such cost. Its closing 1926 inventory on the 1926 return 
was computed by deducting the $119,982.09 discounts from 
cost. Its closing 1927 inventory on the 1927 return was 
computed by including in cost the $123,119.71 discounts. 
The Board and the taxpaver were in error in increasing the 
cost of the inventory at the beginning of 1927 by $119,982.09. 
lhe Commissioner also was wrong in using the reduced 
cost at the beginning of 1927 and the increased cost at the 
end of the vear. The discounts were proper deductions 
from cost of goods and the change in treatment in 1927 
was erroneous. Therefore both inventories should be re- 
duced by the amounts of discounts. Since this results in 
an overstatement of income, the Board’s determination of 
no deficiency for 1927 is approved.—U. S. Circuit Court of 
Appeals, Ninth Circuit, in Commissioner of Internal Rev- 
enus v. Bullock’s, a Corporation, and Bullock’s, a Corporation 
v. Commissioner of Internal Revenue. No. 7881. 


Memorandum decision of Board of Tax Appeals modified. 


Court of Claims is not bound, in its determination of tax- 
payer’s 1919 income tax liability, by a stipulation filed with 
the Board of Tax Appeals that, for the purpose of deter- 
mining taxpayer’s 1920 tax liability, its closing inventory 
at the end of 1919 was $31,499.12 less than was reported. 
The year 1920 only having been involved before the Board, 
it did not have jurisdiction over 1919; and therefore, its 
acceptance of the stipulation is not res adjudicata so as to 
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require the Court of Claims to accept the reduced inventory 
figure in determining taxpayer's 1919 tax liability —wU. S. 
Court of Claims in Western Wheeled Scraper Company v. 
United States. No. 42396. 


Losses.—Sale, in 1928, of stock acquired from taxpayer’s 
father and sold on advice of her brother who was her 
business adviser under power of attorney, was a bona fide 
sale, even though made to taxpayer’s father, and the loss 
sustained was deductible. The sale was made at the pre- 
vailing market price, and the taxpayer testified that she 
did not know who the purchaser was and that she did not 
have any intention of repurchasing the stock at the time. 
Similar stocks were repurchased by the taxpayer in May, 
1929.—U. S. Circuit Court of Appeals, Ninth Circuit, in 
Commissioner of Internal Revenue v. Hope C. Neaves. No. 


7736. 


Memorandum decision of the Board of Tax Appeals 
affirmed. 


Loss sustained upon sale of a houseboat in 1930, which 
petitioner had used as a residence until 1929, is disallowed 
where, prior to its sale, said boat had not been rented or 
otherwise appropriated to income-producing purposes. The 
fact that the petitioner had listed the boat for sale or rental 
was not significant as evidentiary of his purpose to devote 
the property to business uses. Amounts expended in con- 
nection therewith are disallowed as a deductible expense. 
Morgan v. Com., 76 Fed. (2d) 390, followed.—U. S. Circuit 
Court of Appeals, Second Circuit, in David Rumsey v. Com- 
missioner of Internal Revenue. 


Memorandum decision of Board of Tax Appeals affirmed. 


lLoss on the sale by the taxpayer corporation of certain 
formulae, purchased in 1919 for $100,000 and sold in 1927 
for $1 to its president, was deductible in that year, there 
being no way of determining whether the formulae became 
worthless in a prior year inasmuch as they were held by 
a bank in escrow and could not be seen by the taxpayer. 
“Tt is only when the sale is not in good faith or is part 
of some plan which necessarily implies an intended evasion 
of the law that the sale does not fix the loss. * * * It is 
said that the sale was not one made in good faith, but 
we find in the stipulated facts no evidence impeaching its 
propriety.”—U. S. Circuit Court of Appeals, Seventh Cir- 
cuit, in The United States of America v. Huntington Labora- 
tories, Inc. Oct. term, 1935, Jan. session, 1936. No. 5552. 


Decision of District Court, 11 Fed. Supp. 926, affirmed. 


Advances were made by the petitioner to its president 
in 1927, for the purpose of purchasing stock which, how- 
ever, he purchased in his name, subsequently ordering the 
broker to sell the same amount of stock in the petitioner’s 
name, which sale was treated as a “short” sale on the 
books of the broker. This sale was subsequently covered 
in. the name of the corporation. The petitioner’s conten- 
tion that loss deductible by the corporation resulted from 
the purchase in the name of the president and the sale in 
its own name, is denied, it being held that the petitioner 
was bound by what it did rather than by what it intended 
to do. 

The petitioner transferred 100,000 shares of stock to its 
president upon consideration that the latter assume the 
indebtedness of a third party to petitioner in the amount 
of $107,000. The evidence established neither the value of 
the stock nor the ability of the third party to pay its in- 
debtedness. It is held that the petitioner has not estab- 
lished that it sustained a loss by the transaction, and the 
Commissioner’s determination that the loss was not de- 
ductible is approved.—v. S. Circuit Court of Appeals, Fifth 
Circuit, in McGinley Corporation v. Commissioner of Internal 
Revenue. No. 7717. 


Decision of the Board of Tax Appeals, 31 BTA 266, affirmed. 


Loss is allowed in 1930 upon sale of securities for less 
than cost although the seller corporation, which had ac- 
quired the securities from another corporation, had acquired 
also a contract by which these securities, among other 
assets, were guaranteed by three individuals to yield a 
stated aggregate sum upon their sale by the predecessor 
corporation, its successors, or assignees. Although the 
guaranteed assets yielded less than this stated sum, the 
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guarantors denied liability as to petitioner and it was 
necessary for petitioner to institute action against the 
guarantors. Decree was entered in favor of petitioner in 
1932, but by 1934, less than one-third of the judgment was 
recovered by the taxpayer and no more could be recovered. 
Any recovery that might be made by the petitioner was 
too contingent to defeat the accrual of the loss to it in the 
year in which the loss occurred.—U. S. Circuit Court of 
Appeals, Fourth Circuit, in Niagara Share Corporation of 
Maryland v. Commissioner of Internal Revenue. No. 3960. 
Decision of Board of Tax Appeals, 31 BTA 832, reversed. 


Partnerships——Two partnerships, formed in 1918 to 
liquidate two liquor distillery corporations, were dissolved 
in 1919 by the death of one of the three partners, the 
petitioner and the other surviving partner continuing the 
liquidation, including the sale of whiskey on hand. The 
court holds that the profits from the sale of the whiskey 
in 1920 were not taxable income to the partners in 1920, 
because they did not equal the cost of the partners’ in- 
terests in the partnership. “The assets of a partnership 
which ordinarily might be considered stock in trade of a 
going business become capital assets when the partnership 
is dissolved by the death of a partner and the partnership 
interests are in process of liquidation. On the sale of 
such capital assets by such partnership in liquidation, 
profits may not be computed and taxed prior to final liqui- 
dation” (here, in 1925).—U. S. District Court, Western 
District of Pennsylvania, in A. IV. Mellon v. D. B. Heiner, 
individually and as former Collector of Internal Revenue for 
the Twenty-third District of Pennsylvania. No. 6980 Law. 


Amount paid to become a partner in an established 
partnership is not deductible as a business expense inas- 
much as it represents a capital expenditure. The fact that 
in this case the capital paid in to obtain a partnership 
interest was, upon its receipt, distributed to all the part- 
ners, including petitioner, is immaterial—U. S. Circuit 
Court of Appeals, Seventh Circuit, in Hathaway Watson v. 
Commissioner of Internal Revenue. No. 6691. Oct. term, 1935, 
Jan. session, 1936. 


Memorandum decision of Board of Tax Appeals affirmed. 


Procedure in Tax Suits—Losses.—A suit for recovery of 
taxes under Section 283 (j) of the 1926 Act was properly 
brought in the name of the United States. The Court 
overrules the contention that the suit should have been 
brought in the name of the Commissioner. Such suit was 
timely when brought within one year from the date of the 
order of redetermination though more than one year after 
the Board filed its findings. 

The Government is not estopped to sue for taxes in the 
District Court where a Board decision was rendered in 
favor of the taxpayer and where a hearing was held before 
the passage of the 1926 Act, but a decision was rendered 
after that date. Such right existed under Section 283 (j) 
of the 1926 Act. Nor is the Government estopped to main- 
tain such suit because it had previously made a refund of 
the taxes. 

An agreed statement of facts constituting evidence be- 
fore the Board did not preclude introduction of further 
evidence in a suit brought to recover taxes by the Gov- 
ernment under Section 283 (j) of the 1926 Act. The court 
proceeding was a trial de novo. 

Losses from worthless stocks were not deductible in 
1920 where the stocks became worthless before 1920. 

Findings of the trial court, on the basis of which a loss 
was disallowed on the sale of certain securities to a trust 
created by decedent, were not supported by the evidence, 
and the judgment is set aside and a new trial granted. 
One dissent.—U. S. District Court, Eighth Circuit, in St. 
Louis Union Trust Company, Executors of the Will of Fd- 
ward Mallinckrodt v. United States of America. No. 10,210. 
Nov. term, 1935. 

Judgment of the District Court, East. list. of Mo., 
vacated and new trial granted. 


Processing Tax on Coconut Oil: Injunction Against Col- 
lection.—District Court denies a preliminary injunction 
against the collection of the processing tax on coconut 
oil imposed by Sec. 602% of the 1934 Act, holding that 
Section 3224 of the Revised Statutes prohibits granting 
of the writ. There are no “exceptional or extraordinary 





April, 1936 


circumstances which would justify the issuance of an in- 
junction in the face of the statutory prohibition.” The 
court distinguishes this case from the Supreme Court 
decision in Rickert Rice Mills, Inc., v. Fontenot’—U. S. 
District Court, Eastern District of Pennsylvania, in C. F. 
Simonin’s Sons, Inc., a Delaware Corporation v. Walter J. 
Rothensies, Collector of Internal Revenue. No. 9281. Dec. 
term, 1935. 


Revocable Trusts.—Taxpayer created a trust, the in- 
come of which was to be paid to her divorced husband 
for the support, maintenance and education of their chil- 
dren of whom the husband had custody. The trust could 
not be revoked without his consent. The income of the 
trust was not taxable to the wife. The husband was the 
beneficiary, as the trust made possible the maintenance of 
his home and a home for the children for whose support 
he was responsible under the law.—U. S. Circuit Court 
of Appeals, Third Circuit, in Lillian T. Savage v. Commis- 
sioner of Internal Revenue. No. 5868. Oct. term, 1935. 

Decision of Board of Tax Appeals, 31 BTA 633 reversed. 


Suits by Taxpayers.—Trial court properly dismissed an 
action for alleged illegal collection of 1919 income and 
profits taxes brought against a Collector who had suc- 
ceeded the Collector with whom the 1919 return for appel- 
lant had been filed. The appellant corporation had paid a 
portion of its 1919 tax and claimed that the balance was 
covered by a credit for an overpayment of 1918 tax. The 
claim was disallowed, but it was alleged that the Commis- 
sioner acknowledged an overpayment for 1917, the amount 
of which was in part applied by the Collector sued, against 
the balance admittedly due for 1919. The Court holds that 
a suit against a Collector for an amount he has collected 
involves a personal liability not incurred by his successor 
and that he “does not become liable to suit where his only 
possible relation to the collection is a bookkeping entry 
as in the instant case.”—U. S. Circuit Court of Appeals, 
Second Circuit, in Gans Steamship Line, a Corporation v. 
Frank C. Bowers, Executor of the Estate of Frank K. Bowers, 
Deceased. 


Decision of the District Court, Southern Dist. of New 
York, affirmed. 


Court of Claims assumes jurisdiction over suit for re- 
fund of 1918 and 1919 taxes although the tax liabilities for 
both years had been determined by the Board of Tax 
Appeals, and this determination had been affirmed by the 
Circuit Court of Appeals on the ground that the record on 
appeal had not been perfected in time by the taxpayer. The 
appeal to the Board had been taken under the Revenue Act 
of 1924 but all the hearings of the Board were subsequent 
to the Revenue Act of 1926. Under Section 283(b) of the 
1926 Act, taxpayer did not lose the right to bring suit. “It 
is apparent from the admitted facts that the Circuit Court 
of Appeals never passed on the merits of the case. What 
would be the situation had the appeal been perfected and 
a decision rendered on the merits is not involved in this 
case and is not decided.”—U. S. Court of Claims in The 
Van Dorn Iron Works Company v. The United States. No. 
42842. 


Trusts: Net Income.—Husband is taxable on the income 
of a trust created for the payment to his wife of annual 
sums in settlement of property rights. “Whether the trust 
income is used to discharge the husband’s duty, made spe- 
cific by agreement, to support the wife, or to discharge an 
obligation to pay her agreed sums for a release of rights 
in his property cannot be material in determining the tax- 
ability of the husband.” Douglas v. Willcuts, 296 U. S. 1, 
followed.—U. S. Circuit Court of Appeals, Second Circuit, 
in Guy T. Helvering v. Reginald Brooks. 


Decision of Board of Tax Appeals, 31 BTA 70, reversed. 


Income of an irrevocable trust created under an agree- 
ment made in anticipation of divorce to provide for sup- 
port of taxpayer’s wife, the divorce decree containing no 
provision for alimony, support or maintenance was taxable 
to the husband for 1929 and 1930. The Court holds un- 
tenable the taxpayer’s argument that the agreement to 
create the trust was illegal because it was a contract be- 





1See Tue Tax Macazine, February, 1936, p. 98 and 108. 
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tween husband and wife promoting their divorce; that it 
left unaffected the husband’s duty to support his wife; 
that the divorce decree contained no provision for alimony, 
and that the trust was a voluntary gift and discharged no 
obligation of the husband to his divorced wife. “Obviously 
the argument is highly technical. The husband has had the 
full benefit of the agreement whether valid or not.” The 
rule in Douglas v. Willcuts, 296 U. S. 1, is applicable.—U. S. 
Circuit Court of Appeals, Second Circuit, in Commissioner 
of Internal Revenue v. James H. Hyde. 

Decision of Board of Tax Appeals, 31 BTA 256, reversed. 


Regulations Governing Payroll Tax 
Under the Social Security Act 


(Continued from page 214) 


It is not necessary that the employer actually direct or 
control the manner in which the services are performed; 
it is sufficient if he has the right to do so. If an individual 
is subject to the control or direction of another merely 
as to the result to be accomplished by the work and not 
as to the means and methods for accomplishing the result, 
he is, in general, an independent contractor, and not an 
employee. 

Where the relationship of employer and employee ex- 
ists, the designation or description of the relationship as 
anything other than that of employer and employee is 
immaterial. The measurement, method, or designation of 
compensation is also immaterial. An officer of a corpo- 
ration is an employee but a director, as such, is not. A 
director may be an employee of the corporation, how- 
ever, if he performs services for the corporation other 
than those required by the attendance at and participa- 
tion in meetings of the board of directors. 

Generally, physicians, lawyers, dentists, veterinarians, 
contractors, subcontractors, public stenographers, auction- 
eers, and others who follow an independent trade, business 
or profession in which they offer their services to the 
public, are independent contractors and not employees. 


Excepted Services 


Certain services performed by employees are excepted 
from the term “employment” by the Act and are excluded 
for the purpose (1) of determining whether a person em- 
ploys a sufficient number of individuals to be an employer 
subject to the tax, and (2) of computing the total wages 
payable with respect to employment during the calendar 
year. The exception attaches to the services performed 
by the employee and not to the employee as an individual 
and it applies only for the period during which the em- 
ployee is rendering services in an excepted class. The 
excepted services are as follows: 


Agricultural Labor.—This term includes all services per- 
formed (a) by an employee, on a farm, in connection with 
the cultivation of the soil, the harvesting of crops, or the 
raising, feeding, or management of live stock, bees, and 
poultry; or (b) by an employee in connection with the 
processing of articles from materials which were pro- 
duced on a farm; also the packing, packaging, transpor- 
tation, or marketing of those materials or articles. 

Such services do not constitute “agricultural labor,” 
however, unless they are performed by an employee of 
the owner or tenant of the farm on which the materials 
in their raw or natural state were produced, and unless 
such processing, packing, packaging, transportation, or 
marketing is carried on as an incident to ordinary farm- 
ing operations as distinguished from manufacturing or 
commercial operations. 

The term “farm” embraces the farm in the ordinarily 
accepted sense, and includes stock, dairy, poultry, fruit, 
and truck farms, plantations, ranches, ranges, and orchards. 
Forestry and lumbering are not included within the ex- 
ception. 

Domestic Service.—Services of a household nature per- 
formed in or about the private home of the employer, 
including, in general, services rendered by cooks, maids, 
butlers, valets, laundresses, furnace men, gardners, foot- 
men, grooms, and chauffeurs of automobiles for family 
use, 
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A private home is the fixed place of abode of an indi- 
vidual or family. A home utilized primarily for the pur- 
pose of supplying board or lodging to the public as a 
business enterprise ceases to be a private home and the 
services above enumerated are not excepted if performed 
in or about rooming or lodging houses, boarding houses, 
fraternity houses, clubs, hotels, or commercial offices or 
establishments. 


Service as Officer or Member of Vessel’s Crew.—Service 
performed as an officer or member of the crew of a vessel 
on the navigable waters of the United States; that is, such 
waters as are navigable in fact and which by themselves 
or their connection with other waters form a continuous 
channel for commerce with foreign countries or among 
the States. 


A “vessel” includes every description of watercraft or 
other contrivance used as a means of transportation on 
water but does not include any type of aircraft. “Officer 
or member of the crew” includes the master or officer 
in charge of the vessel and every individual subject to 
his authority serving on board and contributing in any 
way to the operation and welfare of the vessel. 


Family Employment.—Services performed (1) by a hus- 
band for his wife, or by a wife for her husband; (2) by 
a father or mother for a son or daughter; and (3) by 
a son or daughter under 21 years of age for the father 
or mother. Under (3) the exception continues only dur- 
ing the time the child is under the age of 21. Services 
performed by an employee of a corporation, partnership, 
or other entity, are not excepted. 


Government Employees.—Services performed in the em- 
ploy of the United States, the several States, the District 
of Columbia, or the Territory of Alaska or Hawaii or 
any political subdivision or instrumentality thereof, in- 
cluding every unit or agency of Government, without dis- 
tinction between those exercising governmental functions 
and those exercising proprietary functions are excepted. 


Religious, Charitable, Scientific, Literary, and Educa- 
tional Organizations and Community Chests.—Services 
performed in the employ of a corporation, community 
chest, fund, or foundation, organized and operated exclu- 
sively for religious, charitable, scientific, literary, or edu- 
cational purposes, or for the prevention of cruelty to 
children or animals, no part of the net earnings of which 
inures to the benefit of any private shareholder or indi- 
vidual, are excepted. The nature of the service is imma- 
terial, the statutory test being the character of the 
organization. 


Each organization must meet two tests: (1) It must 
be organized and operated exclusively for one or more 
of the specified purposes; and (2) its net income must 
not inure in whole or in part to the benefit of any private 
shareholder or individual. 


Basis and Rate of Tax 


The basis of the tax is the total amount of wages pay- 
able by an employer with respect to employment during 
the calendar year, regardless of the time of actual payment. 

Wages are payable within the meaning of the Act (1) 
if there is an obligation at any time to pay wages with 
respect to employment during the calendar year, or (2) 
if, at any time, wages are actually paid with respect to 
employment during the calendar year. It is immaterial 
whether such wages are certain in amount at any time 
within the calendar year, and whether the right exists to 
enforce the payment of such wages at any time within 
the calendar year. The term “wages” means all remunera- 
tion for employment, whether payable in money or some- 
thing other than money and the name by which such 
remuneration is designated is not material. [Thus, sal- 
aries, commissions on sales or on insurance premiums, 
fees, and bonuses are wages within the meaning of the 
act if payable by an employer to his employee as com- 
pensation for services not excepted by the act.] 


Based on the total wages payable, the rate of tax for 
the calendar year 1936 is 1 per cent; for the calendar 
year 1937, 2 per cent; and for the calendar year 1938 and 
any subsequent calendar year, 3 per cent. 
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Credit of Contributions Against Tax 


The taxpayer may credit against the tax the total amount 
of contributions, with respect to employment during the 
taxable year, paid by him into an unemployment fund 
under the laws of any state, provided the Social Security 
toard has found such laws to contain the provisions 
specified in Section 903 (a) of the Social Security Act 
and has for the taxable year so certified to the Secretary 
of the Treasury. 

The allowance of contributions as credit against the tax 
is subject to the following limitations: (1) The total credit 
shall not in any case exceed 90 per cent of the tax against 
which it is applied; (2) the contributions must have been 
actually paid into the state unemployment fund before 
the date on which the return for the calendar year is 
required to be filed; that is, on or before January 31 
next following the close of the calendar year unless the 
time for filing is extended; (3) the contributions must 
have been paid with respect to services performed by an 
employee within the United States and not excepted from 
the term “employment” by the Act; and (4) the contribu- 
tions must have been paid with respect to services per- 
formed during the calendar year covered by the return. 

If, after the return is filed, a refund is made by a state 
to the taxpayer of any part of his contributions credited 
against the tax, the taxpayer is required to advise the 
Commissioner of Internal Revenue, under oath, of the 
date and amount of the refund and the reason therefor, 
and to pay any tax due as a result of the refund, together 
with interest from the date the tax was due. No credit 
will be allowed unless the taxpayer submits to the Com- 
missioner certain documentary evidence, concerning which 
the return form will contain full instructions. 


Significant Decisions 
of the Board of Tax Appeals 


(Continued from page 230) 


of the bonds in the same manner as like discount and 
premium in the case of its own bonds.” 

(2) Petitioner is entitled to deduct from gross income 
in the year of retirement unexhausted bond discount, 
premium, and expenses incident to the retirement of its 
own bond issue and that of another member of the affiliated 
group filing a consolidated return, where the funds used 
for such purposes were replaced by the proceeds of a 
new issue, or where the proceeds of the new issue were 
used directly to retire the prior issue.—Illinots Power & 
Light Corporation v. Commissioner, Dec. 9239 [CCH]; Docket 
Nos. 56299, 59687. 


Murdock dissents. 


Corporation Distributions. — Distribution, in 1925, to 
stockholders of the Tribune Co. [Chicago] of shares of 
stock of the Dearborn & Madison Building Corporation, 
which the Tribune Co. had received in exchange for a 
building, is held to have represented a taxable dividend 
to the stockholders, and not a nontaxable distribution in 
reorganization under Section 203 (c) of the 1926 Act. The 
suilding Corporation was created “for the sole purpose of 
acting as a corporate conduit through which title to the 
premises could be passed pursuant to the preconceived plan 
designed to meet the technical requirements of the pro- 
visions of the revenue acts defining nontaxable reorganiza- 
tions and to effect a distribution of the proceeds from the 
sale (already agreed upon as $4,060,000) to the stockholders 
of the Tribune Co. The Building Corporation was brought 
into being for no other purpose and, as was intended from 
its creation, it performed no other function, after fulfilling 
which, it was immediately put to death.” The opinion 
describes the plan to which resort was had in the hope of 
escaping tax liability as follows: 

Briefly, the detailed facts show that for many years the Tribune Co., 
a close corporation, operated its principal business of publishing the 
Chicago Tribune newspaper, in the 17-story building it had erected at 
No. 7 South Dearborn Street on land demised under long-term school 
board leases. Upon outgrowing those quarters, it purchased land on 
the North Side and erected a new plant in 1920. In 1923, with the 
adoption of plans to build, at the same location, an office building as its 
permanent home, the Tribune Co. knew that within _a short time it 


would have to dispose of the premises at No. 7 South Dearborn Street. 
The disposition of that property was not only relevant but necessary 
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to the conduct of its business for three reasons, namely, (1) it had no 
further use for the building in the conduct of its newspaper business: 
(2) its charter limited its business activities and the amount of real 
estate it could own or hold; and (3) it desired to end the attacks 
made against it by the local and state political parties, due to its 
ownership of such leaseholds. 

On December 15, 1923, the Tribune Co. entered into a contract to 
sell the premises to the Union Trust Co. as of May 1, 1926, for a total 
consideration of $4,853,650, to be paid over a term of about 55 years, 
In January, 1924, the Tribune Co. sought legal advice as to how its 
interests under such contract could be transferred for the sole benefit 
of its stockholders, without incurring corporate income tax liability, 
and with a minimum of tax liability upon the receipt by such stock- 
holders of the proceeds from that contract. Upon advice of counsel 
the plan of making such transfer was held in abeyance, pending the 
passage of the then proposed revenue bill (Act of 1924) containing pro. 
visions as to nontaxable corporate reorganizations. However, no definite 
plan to accomplish that purpose was evolved until August or September, 
1926, at or about the time the Tribune Co. entered into a contract to 
sell the premises to the Union Trust Co. for $4,060,000 cash, the latter 
agreeing to take title pursuant to the contemplated plan of reorganiza- 
tion. The proposed plan of reorganization did not pertain to the 
disposition of the premises at No. 7 South Dearborn Street, except 
as a means by which _its transfer to the Union Trust Co. could pass 
through the Tribune Co.’s stockholders for the sole purpose of placing 
them in a position to receive the proceeds of the sale theretofore con- 
tracted by those two companies. 

Pursuant to the preconceived plan (later modified in certain aspects 
as necessitated by circumstances and in order to accomplish a legal 
transfer of title to the Union Trust Co. or its nominee) the Tribune Co., 
at its expense, caused the Building Corporation to be organized, to 
which it transferred title to the Tribune Building and leaseholds, subject 
to the contract of sale, in exchange for that corporation’s 40,600 shares 
of Class A stock redeemable at $100 per share in cash or by transfer of 
title to the Tribune Building and leaseholds. Immediately the Tribune 
Co. passed such shares on to its stockholders, pro rata, as a dividend 
theretofore declared out of its last accumulated earnings. In further 
pursuance of the plan, the stockholders then sold such Class A stock 
to a syndicate organized and financed by the Tribune Co., for $4,060,000 
cash, borrowed by the syndicate from the Union Trust Co., which 
syndicate, upon receipt of the Tribune Building and leaseholds, in 
liquidation of their Building Corporation stock, transferred them to the 
nominee of the Union Trust Co., for the same amount, with which the 
loan from that company was paid, and the Building Corporation was 


then dissolved. 

—Robert R. McCormick, Executor of the Estate of Katherine 
M. McCormick, Deceased, et al. v. Commissioner, Dec. 9220 
[CCH]; Docket Nos. 44069, 51498, 51524, 51525, 51624. 


Federal Estate Tax: Net Income.—Where under the 
state law capital gain from the sale of stock becomes part 
of the corpus and is not distributable to the beneficiaries 
as income from the trust estate, and under the terms of 
the will corpus is distributable only at the discretion of 
the trustees, capital gain so realized is taxable to the trust 
estate whether distributed or not.—Anna M. Chambers and 
William J. Gealy, Trustees under Last Will of Fred N. 
Chambers, Deceased, v. Commissioner, Dec. 9231 [CCH]; 
Docket No. 71427. 


Gross Income from Sale of Oil Leases—Year in Which 
Taxable—Depletion Deduction.—(1) A contract and agree- 
ment of sale entered into by and between petitioner and 
the Standard Oil Co. of Louisiana in August 1928, is held 
to be a contract for the sale of all the gas to be produced 
during the life of the field by petitioner under its oil and 
gas leases covering certain lands and not a sale of the 
gas in place or an assignment of a portion of petitioner’s 
leasehold rights. Petitioner owned a 49/64 interest in 
leases giving it the right to extract oil and gas and the 
gas content of the oil from certain lands. In its contract, 
petitioner conveyed to the Standard Oil Co. of Louisiana 
49/64 of “all the gas of whatever kind, whether produced 
from oil wells or otherwise, from the present oil producing 
horizon, known as the Natchitoches sand, in, under and 
upon all of the lands described in the list hereto attached 
and made part hereof * * *’ The consideration of $140,000 
received by petitioner in 1928 was income for that year, 
although it was for all oil produced during the remaining 
estimated life of the field. Petitioner is not entitled to any 
deduction from income received in the taxable year for 
estimated expenses of operation or for anticipated depre 
ciation on its plant and equipment in subsequent years. 

(2) The lump-sum consideration received by petitioner 
in 1928 from the sale of its entire gas production over the 
life of the field constituted ‘gross income from the prop- 
erty” for the taxable year and petitioner is, therefore, 
entitled to a deduction for depletion computed in accord 
ance with the provisions of section 114(b) (3) of the 
Revenue Act of 1928.—Malloy & Company v. Commissioner, 
Dec. 9232 [CCH]; Docket No. 57906. 

Murdock dissents, without opinion. Trammell dissents, 
with opinion to the effect that the entire $140,000 is not 
gross income for 1928. 
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Net Losses: Affiliated Corporations——Where a consoli- 
dated return was filed for the calendar year 1929 by peti- 
tioner, as parent corporation, for itself and three subsidiary 
corporations, and where one of the subsidiary corporations 
did not become a member of the affiliated group until 
March 26, 1929, and the Commissioner determined the net 
income of such subsidiary for a period from January 1, 
1929, to March 26, 1929, and such subsidiary had net losses 
for 1927 and 1928 in which years it filed separate returns, 
the period from January 1, 1929, to March 26, 1929, did not 
embrace a taxable year for net loss carry-over purposes 
within the provisions of the Revenue Act of 1928; and 
any provisions of article 41(d), Regulations 75, which would 
so require, are invalid in such a case.—General Machinery 
Corporation v. Commissioner, Dec. 9242 [CCH]; Docket No. 
70449. 

Smith dissents. Turner dissents, with opinion in part as 
follows: 

A change of accounting period is voluntary and where such change 
is made the filing of a return for a period of less than 12 months is 
required. This is necessary for the proper reflection of the taxpayer’s 
income from and after such change. The filing of consolidated returns 
is also voluntary by specific terms of the statute. But if an affiliated 
group does file a consolidated return and a member thereof has become 
affliated within the taxable year of the parent corporation, a return 1s 
required of such new member for a period of less than 12 months, since 
only the income received by such new member from and after the date 
of affiliation may be included in the consolidated return. Summary con- 
sideration only of the purpose and effect of consolidated returns is 
needed to show that a return for less than 12 months, in the case of 
such a corporation, is also necessary for the proper reflection of income. 
There is nothing whatever in the language of the revenue act itself or 
in the language of Article 41 (d) of the regulation which suggests or 
intimates that any distinction is made or intended between returns for 
periods of less than 12 months in either of the cases just described, and 
from an administrative standpoint and for the proper reflection of 
income, no reason has been advanced to indicate that such returns are 
not as essential in one case as in the other. 

Nondeductible Items.—Petitioner is a closely held cor- 
poration, all of its capital stock having been issued to four 
brothers who paid in $100,000 in cash and transferred to 
the petitioner certain oil properties estimated to be worth 
approximately $7,000,000, subject to the condition that the cor- 
poration would indemnify and save harmless the transferors 
against loss or damage arising out of any litigation or other 
cause resulting from their former ownership of the properties. 
Entries were made on the petitioner's books to show a 
paid-in surplus equal in amount to the estimated value of 
the properties. The petitioner having been called upon 
to reimburse one of the stockholders under this agreement 
of indemnity for the sums paid out by him in settlement 
of a suit involving title to and an accounting for a royalty 
interest which was included in the properties transferred 
to the corporation upon its organization, it is held that the 
amount of the reimbursement (in 1930) does not constitute 
a loss or a deductible expense, and the Commissioner did 
not err in refusing to allow such payment to be deducted 
from the petitioner’s income for the taxable year —Bermont 
Oil Company v. Commissioner, Dec. 9221 [CCH]; Docket 
No. 72839. 

Partnership Between Husband and Wife for Division of 
Earnings from Personal Services.—Petitioners entered into 
a partnership agreement with their wives, which provided 
for the distribution of earnings upon an agreed basis 
among the four. The income of the partnership was de- 
rived from personal services rendered by the petitioners. 
The petitioners may not relieve themselves of tax liability 
on their earnings by such an agreement. Lucas v. Earl, 
281 U. S. 111.—Adrian C. Humphreys v. Commissioner; W. 
Jule Day v. Commissioner, Dec. 9224 [CCH]; Docket Nos. 
53324, 56386, 64301, 64302. 

Stock: Records for Identification of Shares—Application 
of “First-In, First-Out” Rule.—The petitioners acquired at 
different times and at different prices shares of stock, 
for which they held certificates, most of which were for 
the same number of shares. Upon a split up of the stock, 
they surrendered at one time all of their certificates and 
received new certificates on the basis of five new shares 
for each old share. They maintained records of their 
acquisitions upon which, at the time of the exchange, they 
allocated each new certificate to a particular old one, 
which allocation was made on the basis of the certificate 
numbers, the lowest old certificate number being allocated 
to the lowest new certificate number, and the remainder 
being allocated in the same order. The Board held that 
such records are sufficient to identify sales of shares repre- 
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sented by the new certificates, as sales of particular lots 
originally acquired at a particular cost, and the action of 
the Commissioner in applying the first in, first out rule must 
be disapproved.—Robert E. Ford v. Commissioner; Sara C. 
Ford v. Commissioner; Lina V. Ford v. Commissioner; Allyn 
K. Ford v. Commissioner, Dec. 9244 [CCH]; Docket Nos. 
68704-68707; 70738-70740. — 


New Trends in Taxing Trust Benefits 


(Continued from page 203) 

already overruled its Schweitzer decision, gave effect 
to what the Board would have done, had it had that 
case to do over again. The Court likewise attacked 
the reliance of the Douglas case on Burnet v. Wells, 
saying: “It was obvious that the petitioner [in 
Burnet v. Wells| was liable under the express words 
of the statute, if the statute were not violative of the 
constitution.” 

In Yeiser v. Commissioner,** the Sixth Circuit took 
the problem in hand.. That case involved a trust 
created by a mother, resident in Ohio, for the benefit 
of her minor children, giving her husband the sole 
power of revocation. The Government, relying on 
Burnet v. Wells, quoted the Ohio code to the effect 
that if the husband is unable to support his children, 
“the wife must assist him so far as she is able,” and 
argued that, the wife being relieved of a statutory 
obligation by the income of the trust which she had 
created, the income was such a legal benefit to her 
as to be taxable as her income. The Court avoided 
Burnet v. Wells by pointing out the finding of fact 
made by the Board of Tax Appeals to the effect that 
the husband was always able to support his children, 
and that therefore the wife had no obligation to 
support the children. This was not an avoidance of 
Burnet v. Wells, but an evasion. No question of legal 
obligation was involved in Burnet v. Wells. This 
was clearly pointed out by the court of appeals of 
the District of Columbia in Pillsbury v. Commissioner,** 
in which it answered an attempt by the taxpayer to 
distinguish Burnet v. Wells by saying: “the obliga- 
tion of paying insurance premiums by the grantor 
of the trust was simply a moral or social duty.” 
Like the Seventh Circuit in the Schweitzer case, the 
Sixth Circuit in the Yeiser case evaded by forced dis- 
tinction the effect of Burnet v. Wells. 

In another case, Blumenthal v. Commissioner,*® the 
Second Circuit reversed a decision of the Board of 
Tax Appeals based on Burnet v. Wells. The case 
involved income from collateral which had been 
transferred irrevocably to a trustee with the provi- 
sion, iter alia, that the accumulated unpaid income 
was to be applied, when received, on the grantor’s 
debt. Pointing out that as a result of the assignment 
to the trust the collateral had become the primary 
obligor and the settlor a surety, the court distin- 
guished the Douglas case on the ground that in that 
case the settlor was a primary obligor. The distinc- 
tion does not seem very substantial, but it served 
to avoid the effect of Burnet v. Wells. 

Because of the confusion which thus resulted in 
the circuit courts, the Douglas case, the Schweitzer 
case and the Blumenthal case came through on cer- 

(Continued on page 250) 


4175 Fed. (2d) 956. 
48 Supra, note 42. 
76 Fed. (2d) 507. 
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Pending State Tax Legislation 


(Continued from page 224) 


H. B. No. 1449 provides for licensing and 
regulation of cleaners and dyers. 


H. B. No. 1555 regulates the occupations 
of hairdressers and cosmetologists. 


H. B. No. 1586 requires boats licensed to 
trawl for shrimp to carry license numbers. 
Passed House February 25, 1936. 

H. B. No. 1662 extends term of licenses 
to dig and mine phosphate from one to five 
years. Passed House February 27, 1936. 


Chain Stores.—H. B. No. 1048 repeals 
Act exempting gasoline filling stations 
from payment of license tax upon operators 
of retail stores. Passed House February 
18, 1936. 

H. B. No. 1490 increases license tax on 
retail chain stores on graduated schedule 
beginning at $1 for first store to $700 for 
each store in excess of twenty-five. 

H. B. No. 1503 provides for a graduated 
license tax on chain filling stations begin- 
ning at $1 for the first station to $150 for 
the thirty-first and above. 

H. B. No. 1550 provides for appointment 
of committee to investigate methods and 
practices of chain stores. 


Motor Vehicles.—H. B. No. 1358 fixes 
charge for duplicate drivers’ licenses. 
Passed House February 7, 1936. 

H. B. No. 1420 fixes certain automobile 
license fees and regulates issuance thereof. 
Passed House February 20, 1936. 

H. B. No. 1432 provides for the suspen- 
sion of motor vehicle operators’ licenses 
for certain crimes committed with motor 
vehicles. Passed House February 7, 1936. 

H. B. No. 1464 provides an annual license 
tag fee of $3. 

H. B. No. 1593 provides for suspension 
of licenses and surrendering of license 
plates until payment of final judgment for 
damages caused by operation of motor ve- 
hicle. 

H. B. No. 1643 validates 6 month motor 
vehicle licenses for year ending October, 
1936, and provides for refund of half fee 
to licensees who have already purchased 
annual licenses. 


Property Taxes.—S. B. No. 1173 amends 
Section 2170, Code of 1932, relating to the 
disposition of lands acquired by the For- 
feited Land Commission at tax sales. 

S. B. No. 1215 relates to assessment and 
collection of property taxes on lands sit- 
uated in two or more counties. Passed 
Senate February 25, 1936. 

H. B. No. 279 amends the constitution to 
remove the 3 mill school tax. Killed in 
House February 13, 1936. 

%*H. B. No. 1325 provides for levy of 
taxes for ordinary county and road pur- 
poses in York County. Approved February 
28, 1936. 

%* H. B. No. 1330 levies taxes for ordinary 
county purposes in Cherokee County. 
Approved February 4, 1936. 

%* H. B. No. 1338 levies taxes for schoo! 
and county purposes in Abbeville County. 
Approved February 4, 1936. 

* H. B. No. 1368 levies taxes for ordinary 
county purposes in Fairfield County. 
Approved February 4, 1936. 

%* H. B. No. 1382 provides for the payment 
of 1934 taxes in Newberry County in in- 
stallments. Approved February 25, 1936. 

%* H. B. No. 1393 levies taxes for general 
county purposes in Jasper County. 
Approved February 10, 1936. 

¥* H. B. No. 1405 authorizes assessment and 
collection of taxes on property of Rural 
Rehabilitation Corporation in Lee County. 
Approved February 18, 1936. 








* H. B. No. 1411 levies taxes for ordinary 
purposes in Dorchester County. Approved 
January 31, 1936. 

H. B. No. 1419 provides for extension of 
time until May Ist for payment of property 
taxes for the year 1935. Passed House Feb- 
ruary 12, 1936. 

% H. B. No. 1425 levies taxes for ordinary 
purposes in Newberry County. Approved 
February 21, 1936. 

H. B. No. 1435 provides for levy of taxes 
for school and county purposes in Charles- 
ton County. 

*%H. B. No. 1443 provides for levy of 
taxes for school and county purposes in 
Pickens County. Approved March 7, 1939. 

H. B. No. 1481 levies taxes for county 
and school purposes in Barnwell County. 
Passed House February 5, 1936. 

H. B. No. 1486 levies taxes for county 
and school purposes in Laurens County. 

%*H. B. No. 1491 levies taxes for county 
and school purposes in Cherokee County. 
Approved February 28, 1936. 

H. B. No. 1493 levies taxes for county 
and school purposes in Sumpter County. 
Passed House February 7, 1936. 

H. B. No. 1557 levies taxes to provide 
funds for county and school purposes in 
Saluda County. Passed House February 20, 
1936. 

H. B. No. 1560 provides for the payment 
of state and county taxes in installments 
in Greenville County. 


H. B. No. 1569 changes the penalties on 
delinquent taxes. Passed House February 
27, 1936. 

H. B. No. 1584 establishes for Orange- 
burg County a forfeited land redemption 
board, prescribing its powers and duties. 

%*H. B. No. 1587 provides for the levy 
of taxes for county purposes in Bamberg 
County. Approved March 7, 1936. 


H. B. No. 1617 provides for the levy of 
taxes for county purposes in Hampton 
County. 


H. B. No. 1619 provides for the payment 
of drainage district assessments with bonds 
of said drainage districts. 


H. B. No. 1641 provides for levy of taxes 
for ordinary county purposes in Marion 
County. Passed House February 26, 1936. 

H. B. No. 1653 levies taxes for ordinary 
county purposes in Clarendon County. 
Passed House March 3, 1936. 

H. B. No. 1654 levies taxes for ordinary 
county purposes in Darlington County. 
Passed House February 27, 1936. 

H. B. No. 1671 provides for the construc- 
tion of highways in Calhoun, Orangeburg, 
Berkeley and Charleston Counties and the 
financing of the same. 


VIRGINIA 
Regular Session 


The Virginia legislature recessed on 
March 7, 1936 to March 20, 1936 at which 
time it adjourned sine die. Bills enacted 
or not previously reported follow. 


Alcoholic Beverages.—¥%S. B. No. 62 
amends and re-enacts Sec. 23 of the Alco- 
holic Beverage Control Act relative to 
license. Approved February 14, 1936. 

*S. B. No. 64 vests the power to issue 
or refuse licenses and collect license taxes 
in the Virginia Alcoholic Beverage Control 
Board. Approved February 14, 1936. 

*S. B. No. 65 amends various sections of 
the Alcoholic Beverage Control Law, rela- 
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tive to jurisdiction of the Control Boarg 
Approved March 25, 1936. 

*%H. B. No. 153 amends various section: § 
of the Alcoholic Beverage Control Act & 
Approved March 24, 1936. , 

*H. B. No. 191 requires the Alcoholic 
Beverage Control Board to refund to cer. 
tain licensees moneys collected in excess 
of the amounts for single annual license 
taxes. Approved March 12, 1936. 

*%H. B. No. 301 amends Sec. 11 of the 
Beer License Law relating to the use oj 
stamps, crowns and caps. Approved Marg) 


12, 1936. 


Amusements.—¥xS. B. No. 191 amend 
Sec. 157, Tax Code, relating to licenses op 
theatrical and other performances, exhibj- 
tions, etc. Approved March 3, 1936. 


Carnivals —%S. B. No. 89 allows coun. 
ties to impose license taxes on carnivals, 
shows, circuses and menageries. Approved 
February 19, 1936. 

*S. B. No. 232 amends Sec. 153, Tax 
Code, relating to carnivals, shows, circuses, 
menageries and other like amusements 


Approved March 13, 1936. 


Income Tax.—¥%H. B. No. 174 amends 
various sections of the Tax Code in rela- 
tion to income taxes. Approved March 6, 
1935. 

H. B. No. 433 amends Sec. 59, Tax Code 
in relation to the income taxation of parent 


and subsidiary corporations. Passed Senate 
March 7, 1936. 


Merchants’ License Tax.—¥°S. B. No. 13 
amends and re-enacts Sec. 188 of the Tax 
Code in relation to the taxation of mer- 
chants. Approved February 12, 1936. 


Motor Vehicles.—S. B. No. 36 defines 
motor vehicle carriers and transportation 
brokers. Approved March 9, 1936. 

*S. B. No. 59 relates to issuance and 
revocation of operators and chauffeurs. 
Approved February 17, 1936. 

H. B. No. 65 amends Sec. 35 of the Motor 
Vehicle Code in relation to registration 
fees. Passed Senate, March 4, 1936. 


*H. B. No. 278 relates to number plates 
for motor vehicles and prescribes penalties. 
Approved March 14, 1936. 

H. B. No. 501 amends Sec. 217-a, Tax 
Code, relating to the assessment and tax- 
ation of rolling stock of certificated motor 
vehicle carriers. Passed Senate March 7, 


1936. 


Property Taxes.—¥S. B. No. 88 imposes 
license tax on certain police and firemen 
pension funds which will be in lieu of state 
taxes on intangible personal property of 
such associations. Approved March 5, 1936. 

*S. B. No. 102 amends and re-enacts Sec. 
414, Tax Code, relating to correction 0! 
erroneous assessments. Approved March ll, 


1936. 


*S. B. No. 135 postpones sale of delin- 
quent real estate during the year 1935. 
Approved February 26, 1936. 

*S. B. No. 140 provides for the levying 
of taxes and the appropriation of money 
in counties, cities and towns for public 
school purposes. Approved February 29. 
1936. 

*S. B. No. 174 amends Sec. 70, Tax 
Code, in relation to a tax on money. A?- 
proved March 3, 1936. 

S. B. No. 218 amends Sec. 2495 of the 
Code, in relation to how lands sold for 
delinquent taxes and purchased in the name 
of the Comptroller, may be purchased by 
other persons. Passed House, March 3, 1936. 

*S. B. No. 236 amends Sec. 297, Tax 
Code, relating to collection of city or town 
taxes or levies on property in installments 
Approved March 11, 1936. 
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DITTO COPIES 


direct from your 
original writing, 
typing or drawing— 
no stencil—no type 


ITTO requires no stencil, no 

type, no engravings. It copies 
anything typewritten, handwritten or 
drawn direct from the original. You 
can use pen or pencil and write or 
draw anything on a sheet of paper 
and Ditto will copy direct from that 
sheet on any size or weight of paper 
or card stock. 

Wherever Ditto is installed it be- 
comes a remarkable time and money 
saver, because it is so flexible and so 
widely adaptable to countless busi- 
ness systems. It will pay you to in- 
vestigate what Ditto can do for you. 


Freel @ 


For the complete 
story, write for our 
booklet ““Copies— 
Their Place in 
Business”’. It tells 
fully how Ditto 
will save money in 
your business. 


Please send me your new book ‘‘Copies— 
Their Place in Business” telling how Ditto 
will save money in my business. No obligation. 


Concern 





Name 
Address 
Cee 


Nature of Business 


DITTO, inc. 


2289 WEST HARRISON ST. 
CHICAGO e ILLINOIS 



























S. B. No. 245 amends Sec. 91, Tax Code, 
relative to the rate of taxation of bank 
stock. Passed House March 7, 1936. 


S. B. No. 293 amends Sec. 222, Tax Code, 
relating to taxes on corporations which 
operate steamships, steamboats or other 


floating property. Passed House March 6, 
1936. 


S. B. No. 309 changes from June 16 to 
June 30 the date on which interest shall be 
collected on delinquent taxes and penalties. 
Passed House March 6, 1936. 


*S. B. No. 320 provides for the assess- 
ment and equalization of assessments in 
cities containing more than 175,000 inhabitants. 
Approved March 25, 1936. 


*S. B. No. 321 amends Secs. 267 and 268, 
Tax Code, in relation to preparing lists of 
deeds. Approved March 21, 1936. 


*H. B. No. 8 requires the boards of 
supervisors or other governing bodies of 
the counties to release upon certain conditions 
the liability for interest, penalties and ac- 
crued costs on unpaid county and district 
taxes upon real estate for the year 1935 
and all previous years, and to release offi- 
cers charged with the collection of such 
taxes from liability for such interest, pen- 
alties and costs, upon certain conditions. 
Approved February 24, 1936. 

*H. B. No. 57 amends Sec. 435, Tax 
Code, relative to property tax exemptions. 
Approved February 19, 1936. 


%*H. B. No. 114 amends Secs. 242 and 
243, Tax Code, in relation to general re- 
assessments of real estate. Approved Feb- 
ruary 17, 1936. 


H. B. No. 173 empowers the councils or 
other governing bodies to release penalties, 
etc., for taxes delinquent for the year 1934 
and prior years, provided such taxes are 
paid within six months after the effective 
—_ of the act. Passed Senate, March 7, 


H. B. No. 342 amends Sec. 90, Tax Code, 
relating to the assessment and taxation of 
shares of stock of banks, banking associa- 


tions and trust companies. Passed Senate, 
March 5, 1936. 


H. B. No. 432 amends Sec. 281, Tax Code, 
relating to how delinquent taxes may be 
paid upon a portion of land which is as- 
sessed as a whole with other portions. 
Passed Senate, March 6, 1936. 


H. B. No. 437 amends Sec. 2454 of the 
Code, in relation to the lien on real estate 


for taxes and levies. Passed Senate March 
5, 1936. 


H. B. No. 490 extends the time and en- 
larges the remedy for relief from assess- 
ments. Passed Senate March 7, 1936. 


H. B. No. 499 amends Sec. 1771 of the 
Code relating to assessment tax roll and 


amount to be assessed. Passed Senate March 
7, 1936. 


Qualification Fees.—¥S. B. No. 33 amends 
and re-enacts Sec. 207, Tax Code, relating 
to entrance fees of foreign corporations. 
Approved, February 3, 1936. 


Slot Machines.—H. B. No. 300 amends 
Sec. 198, Tax Code, relating to license tax 


upon slot machines. Passed Senate, March 
4, 1936. 


Utilities—S. B. No. 131 amends Sec. 
227, Tax Code, relating to license tax on 
telephone and telegraph companies. Ap- 
proved, March 6, 1936. 

*H. B. No. 174 amends Sec. 216-a, Tax 
Code, in relation to pipe line transmission 
companies and amends Sec. 229, Tax Code, 
in relation to water or heat, light or power 
corporations. Approved, March 6, 1936. 
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DITTO MAKES 


copies on any 
weight paper 
from tissue to 
heavy cardstock 
LEXIBILITY and adaptability are 


Ditto’s outstanding characteristics. 
Ditto makes copies on any weight 
paper from tissue to card stock, thus 
eliminating rewriting of essential 
copies in order- billing, production 
order and other routine systems. 


Almost every order-billing system 
or production order system can use 
copies on tissue or card stock to ad- 
vantage. Some concerns save hun- 
dreds of dollars on postage alone by 
making copies on tissue; and in fac- 
tory order work copies on card stocks 
are often indispensable. It will pay 
you to write for complete details. 
There’s no cost or obligation. 


Free! 


Our new book, 
**Copies—Their 
Place in Business” 
tells the complete 
story of Ditto’s 
flexibility. Write 
for a free copy. 


Tene coud me your new book ‘‘Copies— 
Their Place in Business” describing Ditto’s 
remarkable flexibility. No obligation. 
Concern 

Name 

Address —_ e 
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tiorari to the Supreme Court. That court affirmed 
the Eighth Circuit’s result in the Douglas case and 
then reversed the results of the circuit courts in the 
other two cases on the strength of its decision in the 
Douglas case. The Supreme Court in the Douglas 
case went to great lengths to show a continuing obli- 
gation of the husband. The imputation of the income 
to the husband was thus apparently rested on the 
ground that the income was being applied to a legal 
obligation of his. The Court cited Burnet v. Wells 
to show that if a constitutional issue had been raised, 
it could not be successful. That would follow a for- 
tiori; for Burnet v. Wells, confessedly did not involve 
a legal, but at most a moral obligation. Is it to be 
concluded, then, that the Supreme Court stressed 
the element of satisfaction of a legal obligation in 
the Douglas case only for cumulative effect, and that 
a moral obligation would have been sufficient? 
Again, Burnet v. Wells, unlike the others, involved 
a specific provision of the statute. Is it to be con- 
cluded that while no specific provision is necessary 
in the case of a legal obligation, that such a provi- 
sion is necessary in the case of a moral obligation? 
Or was the provision involved in Burnet v. Wells 
superfluous? Is obligation in any sense necessary? 
After all, if the satisfaction of a moral obligation 
constitutes a legal benefit to the grantor, then so 
does any good deed. Or is it rather the inner satis- 
faction that results, not because any obligation was 
involved, but simply because those dear to one are 
secured? If a benefit so indirect is a legal benefit 
which may be classified as income, then the same 
concept of the trust as a separate taxable entity 
which is pulled out of a Hindu hat to make capital 
look like income,°® disappears at the same magic 
touch so that income may flow together and rise 
like the waters of a dam into the higher tax levels. 








Recent Changes in the New York 
Franchise and Income Tax Law 


(Continued from page 209) 


ment sales the definition was changed so that such 
sales are those in which the initial payments are not 
in excess of 30 per cent of selling price. Also the State 
law is now similar to the Federal law in taxing 
annuities for there must be included in gross income 
3 per cent of the aggregate premiums or considera- 
tion paid for such annuity. Deduction of estate, 
inheritance, legacy, succession and gift taxes, was 
likewise disallowed. This particular provision is 
applicable to any taxable year beginning on or after 
January 1, 1935. Losses from wagering transac- 
tions may only be claimed to the extent of gains. 
A partnership was defined as including a pool, syn- 
dicate, joint venture, etc. Such entities, therefore, 
must file partnership information returns. The new 
definition was made applicable to any year beginning 
on or after January 1, 1934. The section of the law 
which provides that, in the case of property acquired 


® Anderson v. Wilson, 289 U. S. 20. 
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by gift after December 31, 1927, the basis shall be the 
same as in the hands of the donor, or the last pre- 
ceding owner by whom it was not acquired by gift, 
was amended so that in the case of a loss the basis 
would be the basis so determined or the fair market 
value of the property at the time of the gift, which- 
ever is lower. This, too, conforms to the Federal 
law except for the basic date. 


Taxability of Income from Realty 
Located Outside of the State 


Before discussing the next amendment, I wish to 
call your attention to the case of Pierson v. Lynch. 
In that case the Court of Appeals upheld the Appel- 
late Division in holding that income from real estate 
located outside of the State of New York was not 
taxable to a resident.* If this decision be followed, 
then under an amendment which I have previously 
discussed, deductions allocable to such income may 
not be claimed. The case was carried to the Supreme 
Court of the United States, which refused to review 
it on the ground that no Federal constitutional ques- 
tion was involved.’ The legislature then amended 
the law to provide that there shall be included in 
gross income, income from real estate no matter 
where the real estate might be located and it made 
the amendment retroactive to January 1, 1919. It 
did go so far, however, as to say that such items 
we not be included if a constitutional restriction 
is violated. My interpretation of this provision is 
that, heretofore, there was no specific provision in 
the law permitting the taxation of this type of in- 
come and the state feels that it may be that the 
court decided as it did because the statute was 
written in general terms. If so, the new provision 
meets that objection. If not, it raises a constitu- 
tional issue for decision by the Supreme Court.® 


Xefore leaving this subject, it should be noted that 
in the Pierson decision it was held that profit from 
the sale of real estate, even though it is located out 
side the state, is taxable to a resident. 


These are the principal changes made in Article 
9A and in the personal income tax law. There 
are some others which are not of such general in- 
terest. Some are technical in nature, some interest 
only a few and it would be needless to take up time 
in discussing all of them. Suffice it to say that be- 
fore preparing returns it might be well either to 


2237 A. D. 763. 

4263 N. Y. 533; 189 N. E. 684. 

5293 U. S. 52 

6 Editor’s note——Since Mr. Mattersdorf’s paper was prepared, the 
Appellate Division, Third Department, held in the case of People ex rel. 
Annte Cohn v. Graves et al., decided March 5, 1936 (CCH New York 
IT Service, { 5283), that rentals received from real property situated 
outside the state may not be included in gross income for personal 
income tax purposes despite the amended law. The opinion says: ‘‘The 
fact that the statute which authorized the tax has been amended since 
the decision in the Pierson case is without significance, as we decided 
that case solely upon the ground that under the Fourteenth Amendment 
to the Federal Constitution it was not within the power of a state, 
irrespective of the wording of the statute, to tax a resident of the state 
on account of rentals or income received from land located beyond its 
borders.”” The opinion also discusses a decision of the Supreme Court 
of the United States later than the Pierson case, Senior v. Braden et al., 
295 U. S. 422, wherein the rule used in the Pierson case was applied. 
In the Senior case land trust certificates were held to be interests in 
land, and:a restraining order was granted against enforcement, with 
respect to the certificates, of the Ohio tax on investments and other 
intangible property of persons residing within the state upon the 
ground that the state had no power to tax land or interest in land 
situated beyond its borders, ond Goat a tax upon the income from land 
was tantamount to a tax upon the land. 
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review the changes in detail or to re-read the income 
tax law and the franchise tax law. Too many people, 
for reasons unknown to me, seem to feel that the 
only tax laws to which to pay attention are the 
Federal laws. Not only are the state laws highly 
important but due to increased rates their bearing 
on tax problems certainly should be taken into ac- 
count. When advising clients on procedure to be 
followed in order to cut down the tax liability, it 
might be well to take into account the provisions 
of the state tax laws to the end that our clients may 
not find themselves relieved from one tax but sub- 
ject to the other. 





Rulings of the Bureau of 
Internal Revenue 


Credit for Foreign Taxes.—With reference to the method 
of computing the credit for foreign taxes under Section 
131 (a) 4 of the Revenue Act of 1932 in the case of an 
American citizen who has a capital loss or a capital net 
gain, the following explanation is given in G. C. M. 16144, 
XV-9-7972 (p. 3): 

Where a taxpayer has a capital net gain, the base of the tax is “net 
income” for the reason that the tax is not only computed on the 
ordinary income but is also computed on the capital net gain. There- 
fore, in arriving at the limitation under section 131(b) of the Revenue 


Act of 1932 on the credit for foreign taxes, the proportion or fraction 
would be as follows: 


Net income from sources without U.S. ; , : 
—— —_—_——— X U. S. tax = Credit. 





Total net income 


Where, however, there is a capital net loss instead of a capital net 
gain, the base of the tax is not gross income computed under section 22 
less deductions allowed by section 23. On the contrary, the base of the 
computation is the ordinary net income, although the tax on ordinary 
net income is reduced by a percentage of the capital net loss. There- 
fore, the limitation under section 131(b) of the Revenue Act of 1932, 
where there is a capital net loss, would be expressed as follows: 

Net income from sources without U. S. 
- -—- xX U. S. tax = Credit. 





Ordinary net income 


_ The result of the foregoing is to permit in every case a fair allowance 
for foreign taxes paid where there is income from sources within the 
United States, but the formulae or fractions shown above do not permit 
the foreign taxes to absorb entirely the taxes applicable to net income 
from sources within the United States. The above conclusions do no 
violence to the statute but give effect to the intention of Congress to 
avoid double taxation by permitting a credit for foreign taxes and at 
the same time requiring the taxpayer to pay tax on income derived from 
sources within this country. In answer to the specific questions sub- 
mitted, it is held that: 

(1) The credit for foreign taxes may be allowed even though a tax- 
payer has a capital net loss from sources within the United States 
which exceeds his ordinary net income. 

(2) Where such capital net loss is less than the ordinary income, the 
denominator to be used under section 131(b) of the Revenue Act of 
1932 is “ordinary net income.” 

(3) Where the taxpayer has a capital net gain from sources within 
the United States, the amount thereof should be included in the de- 
nominator of the fraction used as the limitation under section 131(b) 


of the Revenue Act of 1932, that is to say, the denominator is “total net 
income. 


Federal Estate Tax—Situs of Property—Whiere a non- 
resident alien died possessed of an interest in a French 
partnership which owned property in the United States, 
the nonresident alien’s interest in such property is includ- 
ible in his gross estate for Federal estate tax purposes. 
Judicial authority for the opinion is the decision in Com- 
missioner of Internal Revenue v. Nevius, 76 Fed. (2d) 109; 
certiorari denied, 56 Sup. Ct. 104.—G. C. M. 16164, XV-7- 
7958 (p. 8). 


Income from U. S. Savings Bonds.—Taxpayers who reg- 
ularly make their income tax returns on the cash receipts 
and disbursements basis should not include in such returns 
any increment in the value of United States savings bonds, 
issued under the provisions of Section 22(c) of the Second 
Liberty Bond Act, as amended, until they receive payment 
tor the bonds, whether at or before maturity. The entire 
difference between the price paid for the bonds at issue 
and the amount received in payment therefor should be 
reported as income for the taxable year in which redemp- 
tion occurs. [G. C. M. 15875, IRB, xlv-50, 2, is cited for 
reference by taxpayers who employ the accrual method of 
accounting.J—I. T. 2958, X V-8-7963 (p. 24). 


RULINGS OF BUREAU OF INTERNAL REVENUE 251 


SM 


LV YOUR OFFICE OUGHT TO KNOW WHI... 


The Trend lo Dictaphone 


: ELD, 


sé) Sweeps On 2? 
ws iy (te 


There’s an impressive story of re- As you read how Dictaphone 
sults behind the soaring sales of | smooths out the day’s work for 
Dictaphone. It comes to you in _ thousands of executives, you may 
booklet form entitled, “What's wonder why you haven’t put this 
An Office Anyway?” As you modern business tool to work for 
go through its interesting pages you. You have but to check the 
you'll recognize why so many coupon below to receive your 
executives find that this modern copy of “What’s An Office Any- 
dictating instrumentdoublestheir way?’’—then, if you find it as in- 
ability to get things done... teresting as others have, a phone 
how surely it minimizes their call or a letter will bring you a 
executive detail and simplifies working demonstration. in your 
their major executive duties. own Office. Mail the coupon now. 


a 





1, Gam @Xob do) @ a (-1-1e RS) tN 0) OM sLoleb do Mey Mr. A. T. Gibson, Pres., Lawrence 
Education, Minneapolis, Minn. Warehouse Co., San Francisco, Cal. 


me 


Mr. G. E. Stedman, Vice-President, 
Cramer-Krasselt Co., Milwaukee. 


The word DICTAPHONE is the Registered Trade-Mark 
of Dictaphone Corporation, Makers of Dictating Machines 
and Accessories to which said Trade-Mark is Applied 





SOME COMPANIES THAT HAVE RECENTLY 
SWUNG TO DICTAPHONE: 


Seagram-Distillers Corp., National Dairy Assn., 
New York St. Louis, Mo. 
Dirks & Company, Phillips Packing Co., 
Portland, Oregon Cambridge, Md., 
Dictaphone Sales Corporation TM-4 


420 Lexington Avenue, New York, N.Y. 
In Canada— 137 Wellington St., West, Toronto 


(J I wantto see your representative. 
L) Please send me my copy of “*“What’s An Office Anyway?”’ 
I os so sscen 2nsausescosuntcpeecers cates swseuaseneuenbcel-aueemerinaciees anche 
































































































































































































































































































































































































































































































































































































































































































































252 








Period in Which Items of Gross Income Are Included. 

Compensation received in 1935 by the executors of the 
estate of A for services rendered by him prior to his death 
in November, 1934, but not pavable until after January 1, 
1935, should be included in his return for the taxable vear 
1934 even though his books of account were kept on the 
cash receipts and disbursements basis. Ruling based on 
Senate Report No. 558, page 28, and Nichols v. United States, 
64 Ct. Cls. 241, certiorari denied, 277 U. S. 584.—G. C. M. 
16121, X V-6-7939 (p. 4). 


Records and Special Returns.—Whien a subsidiary’s orig- 
inal return is not filed in the same district as the return 
of the common corporation, copies thereof filed in that 
district must be plainly designated as such.—Mim. 4426, 


XN V-7-7953 (p. 2). 


Trusts: When Grantor is Regarded as Remaining in Sub- 
stance Owner of Trusts So as to Make Income Taxable to 
Him.—By Treasury Decision 4629, X V-11-8003, p. 5, Article 
161-1 (a) of Regulations 86 is amended by deleting from 
the end of the first sentence of the first paragraph of that 
article the parenthetical phrase “except in the case of 
those trusts within the scope of sections 165, 166, and 167.” 

Other amendments effected by T. D. 4629 follow: 

The last sentence of Article 161-1 (a) of Regulations 86 
is amended to read as follows: 


The provisions of sections 161, 162, and 163 (relating to estates and 
trusts, fiduciaries and beneficiaries) contemplate that the corpus of the 
trust, or the income therefrom, is, within the meaning of the Act, no 
longer to be regarded as that of the grantor. If, by virtue of the 
nature and purpose of the trust, the corpus or income therefrom remains 
attributable to the grantor, these provisions do not apply. Thus the 
provisions of sections 166 and 167 deal with certain trusts which are 
excluded from the scope of sections 161, 162 and 163. And other trusts, 
not specified in sections 166 and 167, where in contemplation of law 
the corpus of the trust or the income therefrom is regarded as remaining 
in substance that of the grantor are likewise excluded from the scope 
of sections 161, 162 and 163. Some of such trusts are dealt with in 
Article 166-1 and Article 167-1. Special rules are prescribed in sec- 
tion 165 with respect to the taxation of employees’ trusts. 


Article 161-(b) of Regulations 86 is amended by adding, 
at the end of the first sentence thereof after the reference 


to sections 165, 166 and 167, the phrase “and Articles 166-1 
and 167-1.” 


Article 166-1 of Regulations 86 is amended to read as 
follows: 


Art. 166-1. Trusts, with respect to the corpus of which, the grantor 
is regarded as remaining in substance the owner.—(a) If the grantor 
of a trust is regarded, within the meaning of the Act, as remaining in 
substance the owner of the corpus thereof, the income therefrom is not 
taxable in accordance with the provisions of sections 161, 162 and 163 
but remains attributable and taxable to the grantor. This article deals 
with the taxation of such income. As used in this article, the term 
“corpus” means any part or the whole of the property, real or personal, 
constituting the subject matter of the trust. 

(b) Section 166 defines with particularity instances in which the 
grantor is regarded as in substance the owner of the corpus by reason 
of the fact that he has retained power to revest the corpus in himself. 
For the purposes of this article the grantor is deemed to have retained 
such power if he, or any person not having a substantial interest in the 
corpus or the income therefrom adverse to the grantor, or both, may 
cause the title to the corpus to revest in the grantor. If the title to 
the corpus will revest in the grantor upon the exercise of such power, 


the income of the trust is attributed and taxable to the grantor re- 
gardless of— 


(1) whether such power or ability to retake the trust corpus to 
the grantor’s own use is effected by means of a power to revoke, 
to terminate, to alter or amend or to appoint; 

(2) whether the exercise of such power is conditioned on the 
precedent giving of notice, or on the elapsing of a period of years, 
or on the happening of a specified event; 

(3) the time at which the title to the corpus will revest in the 
grantor in possession and enjoyment, whether such time is within 
the taxable year or not, or whether such time be fixed, determinable 
or certain to come; 

(4) whether the power to revest in the grantor title to the corpus 
is in the grantor, or in any person not having a substantial interest 
in the corpus or income therefrom adverse to the grantor, or in both. 
A bare legal interest, such as that of a trustee, is never substantial 
and never adverse; 

(5) when the trust was created. 


But the provisions of section 166 are not to be regarded as excluding 
from taxation to the grantor the income of other trusts, not specified 
therein, in which the grantor is, for the purposes of the Act, similarly 
regarded as remaining in substance the owner of the corpus. The 
grantor is regarded as in substance the owner of the corpus, 1f, in view 
of the essential nature and purpose of the trust, it is apparent that the 
grantor has failed to part permanently and definitely with the sub- 
stantial incidents of ownership in the corpus. 

In determining whether the grantor is in substance the owner of the 
corpus, the Act has its own standard, which is a substantial one, 
dependent neither on the niceties of the particular conveyancing device 
used, nor on the technical description which the law of property gives 
to the estate or interest transferred to the trustees or beneficiaries of 
the trust. In that determination, among the material factors a1 
the fact that the corpus is to be returned to the grantor after a specific 
term; the fact that the corpus is or may be administered in the interest 
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of the grantor; the fact that the anticipated income is being appropriated 
in advance for the customary expenditures of the grantor or those 
which he would ordinarily and naturally make; and any other circum 
stance bearing on the impermanence and indetiniteness with which the 
grantor has parted with the substantial incidents of ownership in thy 
corpus. 

Thus the grantor is regarded as being in substance the owner of thy 
corpus if, in any case, the trust amounts to no more than an arrange 
ment whereby the grantor, in the ordering of his affairs, finds it 
expedient to entrust for a period the title to, and custody or management 
of, certain of his property to a trustee, the income from such propert 
to be used by the trustee during such period to make those expenditures 
which the grantor would customarily or ordinarily or naturally mak: 
and to which the grantor chooses to commit himself in advance, while 
the corpus is to be held intact, for return in due course to the grant: 
In such a case, it is immaterial that, at the time of the creation of the 
trust, an irrevocable disposition or consummated gift was made of thos 
property rights which consist of the right to the expected future income 
of the corpus for the specified period. On the other hand if the grantor, 
incident to a definitive and permanent disposition of certain of | 
property, creates the trust in order to conserve the property, not for 
himself but for the donees, who will ultimately enjoy it, the provisi« 
of sections 161, 162, and 163 are applicable. 

(c) For example, a grantor is regarded as remaining in substance 
the owner of the corpus of the trust, if he has placed it in trust for |} 
son, John, 


(A) for the term of three years, at the end of which time thi 
trust might be extended for a like period at the option of 
grantor and successively thereafter, but in the absence of such an 


extension the title is once more to revest in the grantor in pos 
session and enjoyment; or 


the 


(B) for the term of a year and a day, then to be distributed 1 
whomsoever the wife of the grantor shall by deed appoint (the wif 
not having a substantial adverse interest in the disposition of the 
corpus or the income therefrom); or 


(C) for the term of the grantor’s life, then to be distributed to 
John, the grantor reserving, however, the right to alter, amend, o1 


revoke any provision of the trust instrument, upon notice of a year 
and a day. 


In these typical cases the grantor is regarded as having retained the 
substantial incidents of ownership with respect to the income-producing 
property since the corpus will or may once more revest in himself in 
(A) upon the expiration of the trust period if the grantor does not 
exercise his option to extend the trust, in (B) upon the designation of 
the grantor as distributee, by a person not substantially and adversely 
interested, and in (C) upon the revocation of the trust instrument or 
an alteration or amendment thereof, resulting in the designation of the 
grantor as distributee. 

(d) If the grantor is regarded as remaining in substance the owne 
of the corpus the gross income of such corpus shall be included in the 
gross income of the grantor, and he shall be allowed those deductions 
with respect to the corpus as he would have been entitled to had the 
trust not been created. 

If the grantor strips himself of the substantial incidents or attributes 
of ownership in the corpus retained by him so that he ceases to be 
regarded as in substance the owner of the corpus, the income thereof 
realized after the effective date of such divesting is not taxable to the 
grantor but is taxable as provided in sections 161, 162 and 163. 





The Soviet Russian Unified 
Budget for 1936 


(Continued from page 211) 


are lottery loans, they cost the Treasury from 8 to 
10 per cent. The subscription is done mostly by 
so-called “embrace,” i. e., under severe pressure and 
by house to house canvassing. Mass subscription in 
factories is done enthusiastically, and all loyal citi 
zens are expected to subscribe three weeks’ income 
every year. Subscribers may not sell their bonds. 
It is not surprising, therefore, that in Soviet Russia 
there are now 45,000,000 holders of government se- 
curities. The yearly debt charge amounted in 1935 to 
about 13 per cent of the principal. The state savings 
banks pay to depositors 8 per cent interest (9 per cent 
for time deposits) free from all taxes, even death taxes, 
and the actual cost is much higher. The budget for 
1936 foresees again a huge new loan of 3,950,000,000 
rubles (presumably a semi-compulsory lottery loan 
which will cost the Treasury not less than 8 per 
cent per annum), whereas the proceeds will be ap- 
plied to financing the state industry, which promises 
hardly any appreciable fiscal return. 

Consequently, the Soviet Union is compelled to 
raise the highest mass taxation ever known in his- 
tory. By means of almost superhuman sufferings 
and privations for its population, the Soviet state 
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was able to create in a short time a most powerful 
and efficient army—thus acquiring universal respect 
and fear on two continents—and succeeded in trans- 
forming Russia into a leading industrialized nation. 





Budget Assumes Increase in 
Industrial Production 


rHXHE communist rulers did not hesitate to apply 
| most drastic pressure on Speeding up production, 
particularly, the “progressive” piece- work wages 
system, W hereby the laborer receives ever-progress- 
ing remuneration, the higher his output is above the 
normal standard. This led lately to the so called 
“Stakhanov” drive, named after a labor hero who 
succeeded in overfuliilling the normal quota of coal 
output five or six times. The budget for 1936 as- 
sumes greatly increased output and efficiency through 
mass response to Stakhanov methods, but the esti- 
mated rise in average wages and salaries is only 
from 189 rubles a month in *1935 to about 205 rubles 
a month in 1936.° A considerable part of these wages 
is cut down by taxation, moreover. Such surpris- 
ingly low wages have helped the government em- 
ployer to run ‘industry without further considerable 
cae 

The really great achievement of the Soviet gov- 
ernment consists in spreading most useful mass 
technical education (particularly valuable in agri- 
culture) and in promoting sports and arts. Nothing 
is spared in this direction, and total expenditure on 
education (12,121,000,000 r.) almost reaches the stu- 
pendous amount on armaments, or an equivalent of 
the yearly pay of 5,000,000 people. In the long run, 
such enormous expenditure on education, art, science 
and sports, together with an exalted position of the 
working man, is liable to increase substantially the 
general welfare and standard of living. Of course, 
the Soviet government applies rigid censorship, sup 
presses all critics of its fund: \mental economic prin- 
ciples, and denies all normal liberties of a democracy, 
but it stimulates production, and consequently 
higher general welfare, by all means. 

In spite of considerable waste and inefficiency in 
state industry, the system of privations and stubborn 
accumulation of funds has permitted industrializa- 
tion of the country very rapidly. In this respect 
the Russians are applying a philosophy which is 
quite different from what an Irishman is said to have 
followed as expressed by the question, “What has 
posterity done for me that I should work for them?” 
The Russians now undergo extremely severe suffer- 
ings and privations in order to accumulate large 
funds and industrial equipment for posterity. Pro- 
vided this accumulation is not depleted or does not 
hecome obsolete too rapidly, the Russians probably 
will be able, in some 10 or 20 years, to reach stand- 
ards of living somewhat comparable to the average 


© For a better understanding of these figures, I would like to point out 
that, at the end of 1935, the official prices in state shops per pound were: 
wheat bread, Ir.91 cop.; macaroni, 2r.36 cop.; meat, first quality, 41.36 
cop., lowest quality, 2r.95 cop.; bacon (with bones), 7r.04 cop.; ham, 
8r.18 cop.; butter, salted, 8r.86 cop.; sugar, granulated, 1r.73 cop.; 
chocolate (in bars), 36r. 36 cop. (sic!).’ 

* By way of comparison, it may be stated that in the United States 
total expenditure on public schools and colleges amounted to 
$2,787,000,000 in 1932, whereas the expenditures of the War and Navy 
Departments reached $837,000,000. 
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standards of an American laborer in the lower paid 
employments at the present time. 


One conclusion may still be drawn from the Soviet 
tax experiment: High indirect taxation of the masses 
may be beneficial if the proceeds are applied to im- 
proving social security, education and the well being 
of the masses through proper td ernmental activity. 





High Lights of Pennsylvania’s 
Corporate Income Tax 
(Continued from page 207) 


It is believed, therefore, that such transactions will 
be treated as sales of capital assets as they are so 
classified for Federal income tax purposes. Although 
gains from the sale of such capital assets do not 
appear to be included in the definition of “Capital 
Gains” in Section 2(2)(a)(b) of the Act. 


Overpayments of the Tax 


Where it is determined that taxes paid under 
protest have been overpaid, the Department of Rev- 
enue shall grant the corporation a credit for such 
overpayment. This credit like others of similar char- 
acter may be either used in payment of other State 
taxes or sold assigned to another corporation. 
(Sec. 4.) 

If it is found that taxes have been overpaid as a 
result of changes made by Federal authorities in the 
corporation’s Federal net income, the corporation 
may secure a cash (if appropriated, but none has 
been thus far) or a credit refund by filing a petition 
with the Board of Finance and Revenue within a 
period of two vears from notice of such corrections 
by the Federal authorities. Such credit refund can 
also be used to pay other taxes due the State or it 
may be sold or assigned to another corporation. In 
connection with such a claim for refund, if the deci 
sion in the matter by the Board of Finance and Rev- 
enue is not satisfactory to the corporation, then the 
corporation has the right to appeal within sixty 
days to the Court of Common Pleas of Dauphin County 
and then to the higher courts as in the case of tax 
settlements. (Sec. 7.) 


Additional Assessments and Appeals 


The Department of Revenue has two vears after 
the filing of a report within which to make a deter- 
mination that more tax is due and assess same. It 
is not limited as to the time within which it may 
make a determination that more tax is due as a 
result of corrections made by Federal authorities in 
net income subject to Federal income taxes. From 
either type of determination the corporation may, 
within thirty days after the receipt of the notice of 
such determination, file a petition with the Depart- 
ment of Revenue for a redetermination. The De- 
partment of Revenue shall dispose of the petition for 
such redetermination within ninety days. (Sec. 8(a) 
and (b).). 

If the decision of the Department is not satisfac- 
tory to the corporation, it may file a petition, within 
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thirty days after receiving notice from the Depart- 
ment of Revenue of its action, with the Board of 
Finance and Revenue for a review of such action. 
The Board of Finance and Revenue shall dispose of 
such petitions within ninety days after they have 
been received. Failure to dispose of such petitions 
within the ninety days shall signify to the corpora- 
tion that, in so far as the Board of Finance and 
Revenue is concerned, the action taken by the De- 
partment of Revenue on the corporation’s original 
petition shall be deemed sustained. (Sec. 8(c).) 


In the event the decision of the Board of Finance 
and Revenue is not satisfactory to the Department 
of Revenue, the corporation or any person aggrieved 
by the decision of the Board of Finance and Revenue 
or by the Board’s failure to act upon the petition 
for review within ninety days, they may within sixty 
days appeal to the Court of Common Pleas of 
Dauphin County and then to the higher courts in 
the manner provided for appeals in case of tax set 
tlements. (Sec. 8(d).) 


Procedure Where No Report is Filed 


If any corporation subject to the tax neglects or 
refuses to make a report and pay the tax, the De- 
partment of Revenue is required to estimate the tax 
due together with the penalties and interest thereon 
from which determination there shall be no right of 
review or appeal. — 8(e).) 

In practice, however, the Department in adminis 
tering the tides of other taxes has generally 
stricken off the estimated settlement if the failure 
to file a report was unintentional and if a proper 
report is furnished. 


Enforcement of Tax—Required Records 


The Department of Revenue is given wide inquisi 
torial and investigation powers including the au 
thority to examine the books, papers and records ol 
a corporation and investigate the character of the 
business in order to verify the accuracy of the report 
made. Every corporation is directed and required 
to give to the Department or its duly authorized 
agent the means, facilities and opportunity for such 
examinations and investigations. Any information 
gained by the Department as a result of such exami 
nations and investigations is required by the Act 
to be kept confidential. Any person divulging such 
information shall be guilty of a misdemeanor subject 
to pay a fine of not less than $100. or more than 
$1,000. or to undergo imprisonment for six months 
or both in the discretion of the court. The Depart- 
ment is required to adopt rules and regulations to 
insure proper enforcement of the Act. (Sec. 9.) 

Every corporation shall maintain and keep avail- 
able records and papers pertinent to the determina 
tion of the tax for a period of two years under 
penalty of a fine not to exceed $1,000. or six months 
imprisonment or both. (Sec. 10.) 


Any person who shall wilfully and corruptly make 
a false and fraudulent return of net income shall be 
guilty of wilfull and corrupt perjury, and upon con 
viction shall be subject to punishment as provided 
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by law. Such penalty shall be in addition to any 
other penalties imposed by the Act. 

Any person who wilfully fails, neglects or refuses 
to make a report and to pay the tax, or who shall 
refuse to permit the Department to examine the 
books, records and papers of any corporation liable 
to pay the tax, shall be guilty of a misdemeanor and 
upon conviction shall be subject to pay a fine not 
exceeding $1,000. or six months imprisonment or 
both. Such penalty shall be in addition to any other 
penalties imposed by the Act. (Sec. 11.) 


Deduction of Federal Taxes 
“Paid” or “Accrued” 


The Act, as aforesaid, provides that the net income 
for the purpose of the tax shall be the same as that 
returned to and ascertained by the Federal Govern- 
ment, except that any taxes paid to the Federal Gov- 
ernment are deductible from the net income before 
the Pennsylvania tax is calculated. The particular 
language in the Act is “that deductions shall be 
allowed from net income on account of any taxes 
paid to the Government of the United States.” 

In the determination of net income for Federal 
tax purposes, Federal taxes other than income and 
excess profits taxes are deductible in determining 
the said net income. Consequently, corporations 
who are on an accrual basis are permitted to deduct 
such taxes accrued for.the current year in the deter- 
mination of their net income. To this extent, the 
net income reported to the Federal Government, 
which is the base for the calculation of the State tax, 
would automatically include deductions for accrued 
Federal taxes. It would therefore seem most logical 
to permit those corporations who keep their accounts 
on an accrual basis to deduct from the net income 
reported to the Federal Government the Federal 
income and excess profits taxes accrued for the cur- 
rent year in determining the net income subject to 
the Pennsylvania corporate income tax. 

The net income on which the tax is based is the 
net income as finally determined by the Federal Gov- 
ernment, which in some cases would not finally be 
determined for several years. The language of the 
Act does not provide that the Federal taxes that 
are deductible are the taxes paid during the year 
for which the report is made. Ifa literal interpreta- 
tion is taken of the word “paid,” to the effect that 
it means taxes paid during the year for which the 
return is made, then it would be possible for a cor- 
poration to deduct all income and excess profits 
taxes that might be paid by the corporation during 
the current year, even though such taxes may be 
back taxes paid for several years. In this way such 
corporations would get an undue advantage over 
those corporations who had paid their liability for 
taxes to the Federal Government currently. It is 
not believed that it was the intent of the legislators 
for any corporation to receive such an advantage. 

From a strict accounting point of view, the correct 
method would be to permit corporations who keep 
their accounts on an accrual basis to deduct the cur- 
rent year’s Federal income and excess profits taxes. 
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Your Difficult 
Tax Problem 


may be one of 


CONFLICT OF 
LAWS 


On all interstate tax matters, consult 


BEALE’S 
CONFLICT OF LAWS 


by JosepH H. BEALE 


Royall Professor of Law, Harvard University 


















Here, you will find fully cov- 
ered, Limits of Power of a State 
to Tax a certain thing both for 
the property tax, the inheritance 
tax, the income tax, and excess 
taxes. Cases from all states are 
cited and particularly notice has 
been taken of late U. S. Supreme 
Court cases. 


Baker, Voorhis & Co. 
119 Fulton St., New York City 


Please send me one set of “Beale on the Conflict of 
Laws,” 3 vols., $30.00, for five days’ examination. At the 
end of that time I will either send you my check for $30.00, 
or return the books to you. 
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Under date of February 21, 1936, the Department 
of Revenue issued a regulation which confirms the 
reasoning herein set forth in regard to the interpre- 
tation of the word “paid” as regards Federal taxes 
as follows: 

The term “paid” means “paid or accrued” or “paid or 
incurred,” for the taxable year which shall be construed 
according to the method of accounting upon the basis of 
which the net income of the corporation is computed. All 
lederal taxes paid may be deducted, including the Federal 
Income Tax, provided a deduction has not already been 
made in the Federal return, but no deductions may be 
taken for a Federal tax actually paid but subsequently re- 
funded or credited to the taxpayer. Taxes paid by a 
corporation for or on behalf of its stockholders are not 
allowable as deductions. In cases of sale or reorganization, 
taxes paid for a predecessor company by the successor 
company are considered as a part of the purchase price 
and are, therefore, not deductible. 


Tax Calculation Complications 


A somewhat complicated situation develops in con- 
nection with calculation of both the State and Fed- 
eral taxes because of the fact that the Pennsylvania 
corporate income tax is deductible in determining 
the net income for Federal income tax purposes. 
Therefore, the said net income which is the basis 
for the State tax automatically permits the State 
tax itself as a deduction in determining the net in- 
come subject to the State tax. An algebraic formula 
is therefore required in order to determine the tax 
in each instance. 


In cases where the net income before deduction 
for State and Federal accrued income taxes is wholly 
taxable in Pennsylvania, that is to say, where there 
are no adjustments to be made for capital gains in 
or out of the State, and where no allocation of in- 
come is made as a result of the application of any or 
all of the three allocating fractions, the formula re- 
quired to determine the amount of the tax is not so 
difficult. The result of the equations in cases where 
no Federal excess profits taxes are involved give 
revised percentages for Pennsylvania and Federal 
income taxes as follows: 

For the Pennsylvania Income Tax 

lor the Federal Income Tax 


4.9207% 
13.0734% 


These percentages applied to the net income of a 
corporation subject to income tax before deducting 
the accrued Pennsylvania and Federal income taxes 
will give the correct amount of the tax in each case. 

However, when the business of a corporation is 
not confined to Pennsylvania, and the net income 
reported to the Federal Government will have to be 
apportioned for State tax purposes, then the deter- 
mination of the tax becomes more complicated. It 
is impossible to give any uniform percentages be- 
cause in each case there would be a different portion 
of the net income that would be subject to the 
Pennsylvania tax, depending on the extent of capital 
gains in and out of Pennsylvania and the constitu- 
ents of the allocating fractions, and also because in 
some instances there will be Federal excess profits 
taxes involved in the calculation. 

An illustration of a formula that involves alloca- 
tions of net income in and out of Pennsylvania is set 
forth in the following problem: 
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Suppose a corporation has a taxable net income, 
before State and Federal income taxes, of $45,000,, 
which includes capital gains resulting from the sale 
of real estate outside of Pennsylvania of $3,000. 
The three allocating fractions indicate that 39.396% 
of the taxable income is allocated to Pennsylvania. 
What are the amounts of accrued Pennsylvania and 
Federal income taxes? 


Solution 
Let Y = Federal Tax and X = State Tax 
Equation 1 Y = 134%% (45,000.—X) 
Equation 2 X= 6% (39.396% (45,000.—3,000.—X—Y ) ) 
Equation 2 or X = 6% (39.396% (42,000.—X—Y)) 


by transposing all unknowns to one side of equations the 


result is 

Equation 1 7-3/11Y + X = 45,000.00 
39.396 39.396 

Equation 2 162%4X + X + 


Y = 39.396% of 
100 100 
42,000. or 16,546.32 
or Equation 2 can be restated as 
50 39.396 39.396 
Equation 2 —X-+ X + 
3 100 100 
raising the fractional X’s to a common denominator 
5,000 118,188 39.396 
X + ———X + 
300 300 100 
5,118,188 39.396 
nN, aes 


300 100 


Equation 1 can be restated as 


Y = 16,546.32 


Equation 2 Y = 16,546.32 


Equation 2 or Y¥ = 16546:32 


80 
Equation 1 X+—Y = 45,000.00 
11 
by raising the fractional Y’s in each equation to a com- 
mon denominator the equations are restated as 


8,000 

Equation 1 X +——Y = 45,000.00 
1,100 

5,118,188 433,356 


300 1,100 
multiplying Equation 2 by 18,460.57 (8,000 -++- 433,356) 
Equation 2 becomes restated as 
94,484,667 8,000 
Equation 2.9 —————X_ -++ ——-Y = 305,454.50 
300 1,100 


Equation 2 Y = 16,546.32 


Equation 1 X +-——Y = 45,000.00 
subtracting Equation 1 from Equation 2 
94,184,667 
————X = 260,454.50 
300 
—— 829.62 
and substituting $829.62 in original Equation 1 
Y = 1334% (45,000.— 829.62) 
Y = 6,073.43 


Proof 
State Federal 


Tax Tax 
$45,000.00 $45,000.00 


Original Income 


Accrued Federal Tax 


Accrued State Tax 829.62 829.62 


6,073.43 


6,903.05 829.62 


38,096.95 
3,000.00 


Subject to Tax 44,170.38 


Capital Gain 


35,096.95 


Percentage Taxable in 
Pennsylvania 39.396 13,826.79 
Tax Rate 6% 1334% 
Amount of Tax $ 829.62 $ 6,073.43 
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